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ACKNOWLEDGMENT. See Exemptions. 
ACTION. 


1.‘ Assumpsit for use and occupation; when will not lie-—It is a rule of 
the common law, unchanged by the statutes of this State, that the 
mere occupation by a tenant in common of the entire estate or 
premises will not render him liable to an action by his co-tenants 
for use and occupation. Fielder, Ex’r, v. Childs, 567. 

2. Same.—Nor can the co-tenants maintain an action for use and occu- 
pation against a tenant in common, in possession of the entire 
estate or premises, claiming in his own right the entirety in fee 
simple, under color of title, and appropriating to his own use the 
rents and profits. Ib. 567. 

3. Same; what necessary to maintain.—The indispensable element to 
support the action of assumpsit for use and occupation, both at 
common law and under the statute, is the conventional relation of 
landlord and tenant, or an entry into possession in recognition of, 
and in subordination to the title, or a holding by the permission 
of the landlord, estopping the tenant from denying or claiming the 
title, or drawing it into controversy. Jb. 567. 

4. When recommendation actionable.—The recommendation of another 
as to trustworthiness, to be actionable, must assert either that 
which the party making it knows to be false, or that of the truth 
of which he has no knowledge or well founded belief; and hence, 
a mere representation, by a stranger, of a fact which, at the time 
of making it, he believes to be true, can not render him liable for 
money loaned, or credit given thereon to the party in whose favor 
the representation was made. Baker v. Trotter, 277. 


See ATTACHMENT Bonp. 
ADVERSE POSSESSION. 


1. What constitutes.—However insufficient may be a conveyance of 
land, and however incompetent may be the grantor in such con- 
veyance, to pass the legal title, an entry under it, accompanied 
with continuous possession and claim of title, renders the posses- 
sion adverse. Cooper v. Watson, Adm’r, 252. 

2. When vendee of the widow not estopped from taking and holding pos- 
session of lands adverse to personal representative and heirs of 
deceased husband.—Where the widow, on the death of her husband, 
succeeded to, and claimed possession of lands of which the 
husband died possesséd in his own right, and afterwards sold, 
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ADVERSE POSSESSION—Continued. 


and by deed purporting to pass the fee, conveyed the lands to 
another, the deed, although it may not have passed the title, con- 
stituted color of title; and the widow’s vendee, sustaining no 
relation to the deceased husband, or to his personal representative 
or heirs, or to the title which they could assert, is not estopped 
from taking and holding possession of the lands in hostility to the 
decedent’s personal representative or heirs. Jb. 252. ; 


3. Statute of limitations; when possession of lands is and is not pre- 


sumed to be adverse.—Before the payment of the purchase-money 
for lands sold by an administrator or executor under an order of 
the ‘pam court, the presumption is, that the purchaser does not 
hold adversely to the heirs, but in subordination to, and in con- 
tinuous recognition of their title; but after the payment of the 

urchase-money, he then having a perfect equity, and being no 
onger under the obligation of pecuniary duty to them, his posses- 
sion is presumed to be hostile to the heirs, and, if continued, 
without interruption, for ten years, during which the statute of 
limitations is operative, it will ripen into a good title. Morgan r. 
Casey, Adm’r, 222. 


4. Sale of lands held adversely, void.—A conveyance of land, claimed 


and held in adverse right, is void and inoperative as against the 
adverse holder. Johnson v. Cook, 5387. 


5. Sale of personal property held and claimed by another adversely does 


not pass the title.—A sale of personal property, held and claimed 
adversely by another, does not pass the legal title, but operates 
merely as a transfer of a chose in action. Huddleston vr. Huey, 215. 


See TENANTS IN Common. 


AGENCY. 


1. Revocation of agency; commissions to agent.—As a general rule, a 


» 


~e 


3. 


yrincipal who has empowered an agent to sell, may, at any time 
yefore sale, revoke the agent’s authority; and when the commis- 
sions of such agent are payable only in the event of success, a 
revocation of the agency before a sale destroys the right to them. 
Chambers v. Seay, 372. 

Same; power coupled with an interest.—It is a general rule that a 
principal can not revoke a power conferred on an agent, when such 
power is coupled with an interest; but to come within this rule, 
the power conferred must create an interest in the thing itself, or 
in the property which is the subject of the power; and hence, 
under a power to sell, an interest in the proceeds of sale, in the 
event of a sale, as compensation to the agent for effecting it, is not 
such an interest as will render the power irrevocable. J. 372. 

Agency to sell lands; when revocable.—An owner of lands containing 
valuable deposits of iron ore, by a written instrument, authorizec 
and empowered an agent to sell the lands, the agent agreeing to 
undertake the sale, and, to this end, to transport specimens of the 
ore to England for inspection, and there to advertise the lands for 
sale; and, by way of compensation for his services and expenses, 
it was stipulated that the agent should receive ‘‘an undivided one- 
fourth interest in the proceeds of sale, when sold as aforesaid.” 
Held, that the agent’s authority was not coupled with an interest 
in the lands, and that the agency was vevenshle atany time before 
a sale under the power. Jb. 372. 


4. Same.—The fact that in such instrument it was expressly stipulated 


that the agent’s power to sell should be ‘‘exclusive,’’ does not 
render the power irrevocable; as, in the case of a naked power, 
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AGENCY—Continued. 


an express declaration of irrevocability will not destroy the prin- 
cipal’s right of revocation. Jb. 372. 

5. Suit by agent against principal for revocation of agency; when can 
not be maintained.—Such agency having been revoked before the 
agent had effected a sale, and the principa! himself having after- 
wards sold the property, it was further held, that the agent was 
not entitled to the commissions stipulated in the written. power ; 
and that, in an action on the case brought by him to recover such 
commissions, the gravamen of which was the wrongful revocation 
of the power by the principal, he could not recover for labor per- 
formed and expenses reasonably incurred by him in his efforts to 
sel] the land under the power, although such recovery might be 
had under a different state of pleadings. Ih. 372. 

6. Sale of chattel by agent; no implied authority to warrant.—A general 
agent for the sale of iron safes has noimplied authority to warrant 
or represent the safes to be burglar-proof; and, in the absence of 
an express authority, the act of the agent in making such war- 
ranty or representation would not be binding on the principal, 
unless there existed, at the time of the sale, a custom in the sale 
cf safes to warrant or represent them as burglar-proof. Herring, 
Farrell & Sherman v. Skaggs, 446. 

7. Same; custom from which authority to warrant may be implied.—A 
custom from which the authority to make such warranty or repre- 
sentation may be implied, must be a usage of sellers of safes, so 
well settled, notorious, and continuons, as to raise a fair presump- 
tion, that it was known to buyer and seller, and that sales were 
made in reference to it. Jb. 446. 

8. Ratification by principal of unauthorized fraudulent act of agent; 
what necessary to.—If an agent, with authority to sell, defrauds a 
buyer dealing with him, the principal, not having authorized or 
participated in the wrong, is entitled to a rescission of the contract ; 
but if, with knowledge of the wrong, he receives or retains the 
purchase-money, he can not claim immunity on the ground that it 
was the unauthorized act of the agent. The mere reception or 
retention of the purchase-money, without knowledge of the wrong, 
will not, however, operate a ratification, or involve the principal 
in liability for the fraud. Jb. 446. 

9. Contract by an agent; when imposes a liability on him.—An agent 
who contracts in his own name, without disclosing that he is acting 
for a principal, incurs a personal liability, which is primary in its 
character. Wood, Ex’rv, v. Brewer, 259. 

10. Liability of agent to criminal law.—An agent or servant can not be 
excused for a violation of the criminal law, because the act was 
done in the course of his agency or servitude. Reese v. State, 18. 

ll. Receiving seed-cotton after sunset and hefore sunrise of the next suc- 
ceeding day; statute construed.—An agent of a mortgagee who 
receives seed-cotton, conveyed by the mortgage, from the mort- 
gagor for his principal within the prohibited hours, is guilty under 
the provisions of the statute making it a misdemeanor to buy, 
sell, receive, barter, or dispose of any cotton, etc., after the hour 
or sunset and before the hour of sunrise of the next succeeding 
day (Code of 1876, § 4369). Ib. 18. 


AMENDMENT. See PLEADINGS AND PRACTICE. 


APPEAL. See Error anp APPEAL. 


ASSAULT AND BATTERY. See Crouxar Law 
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ASSIGNMENT. 


1. What rights assignee takes, and to what equities subject to.—Under a 
a general asssignment executed by an insurance company, if valid 
as such, the assignee succeeds only to the rights of the assignor, 
and is bound and affected by all the equities, and subject to all the 
defenses which would have affected the assignor, or to which it 
would have been subject; and he is, in no just sense, a purchaser - 
for value, or the representative of creditors. Grangers’ Life & 
Health Ins. Co. v. Kamper, 325, . 


ATTACHMENT. 


1. Motion to vacate levy of attachment by landlord against tenant in 
chief, on crop of under-tenant; when may be made by under-tenant. 
Under the statute (Code, § 3476), requiring the crop of the tenant 
in chief to be exhausted by the landlord before an attachment, sued 
out by him to enforce his lien for rent or advances, can be levied 
on the crop of an under-tenant, unless the tenant in chief has not 
made a crop, or it is insufficient to satisfy the lien, and providing 
that a levy made in violation of its provisions shall be ‘‘ vacated on 
motion, at the first term thereafter of the court,’’ an under-tenant 
on whose crop an attachment sued out by the landlord against the 
tenant in chief to enforce his lien for rent and advances, had been 
levied, may intervene at the return term of the court, and move a 
vacation of the levy on his crop, on the ground that the crop of 
the tenant in chief, on which the attachment had also been levied, 
and other property received by the landlord, and subject to his 
lien, were sufficient to satisfy the plaintiff’s demand for rent and 
advances. Lehman Bros. v. Howze. 302. 

2. Same; under-tenant may contradict by parol landlord’s written con- 
tract with tenant in chief—An under-tenant, not being a party 
or privy to a written obligation given by the tenant in chief 
to the landlord for the delivery of a stated amount of corn as rent, 
may, on the trial of a motion made by him under the statute 
(Code of 1866, § 3476), to vacate the levy of an attachment sued 
out by the landlord to enforce his lien for rent and advances, show 
by parol that the real consideration of the contract was not the 
rent of the land for the current year, but was an antecedent debt 
of the tenant in chief, not covered by the statutory lien. Jb. 302. 


See ATTACHMENT Bonn. 


ATTACHMENT BOND. 


1. When attachment wrongfully sued out; measure of damages.—To jus- 
tify an attachment, there must be a debt, due or to become due, 
and one of the enumerated statutory grounds therefor must exist; 
and if either of these be wanting in fact, no matter how sincerely 
the attaching creditor may believe it to exist, the attachment is 
wrongful; and in such case, without more, the measure of recov- 
ery ina suit on the attachment bond is the actual injury sus- 
tained. City National Bank v. Jeffries, 183. 

2. When attachment veratiously sued out; measure of damages.—lf 
there be no reasonable foundation for believing that a statutory 
ground for an attachment exists, or if the process be sued out 
wantonly or recklessly without probable cause, or if it be resorted 
to in a mere race of diligence to obtain a first lien, when no statu- 
tory ground exists in fact, or is reasonably believed to exist, then 
the attachment is vexatious as well as wrongful; and exemplary 
or vindictive damages may be recovered. Jh. 183. 

3. Suit on attachment bond; complaint must negative ground of attach- 
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ATTACHMENT BOND--Continued. : 


ment; burden of proof.—In an action on an attachment bond, to 
recover damages for wrongfully, or wrongfully and vexatiously 
suing out an attachment, the complaint must negative the truth of 
the sworn ground on which the process issued; and on the plain- 
tiff rests the burden of proving the non-existence of such ground, 
or, what is the same thing, the falsity of the affidavit. Jb. 183. 

4. Same; can not be maintained for vexatious attachment, unless also 
wrongful.—An action on the attachment bond can not be main- 
tained for vexatiously suing out an attachment, without averring 
and proving that it was also wrongfully sued out. Jb. 183. , 

5. Same; mental suffering not the subject of direct proof, but an infer- 
ence to be drawn by the jury.—While one who has been wrongfully 
and vexatiously attached may recover on the attachment bond for 
his wounded feelings, such suffering is not the subject of direct 
proof, but is an inference to be drawn by the jury from the man- 
ner and carelessness of the wrong; and hence, in such case, it is 
not competent for the plaintiff to testify that by thfe issue and levy 
of the attachment he ‘‘was much distressed and harassed in body 
and mind,’’ or that he ‘‘was almost crazy ;’’ or for him to show by 
other witnesses the apparent distress he suffered in consequence 
of the attachment. Jb. 183. 

6. What-a fraudulent disposition of property authorizing attachment. 
If a debtor, assuming to make a composition with his creditors on 
equal terms, o)tains from two of his creditors money to enable 
him to make the composition, and secretly secures them, by deed 
of trust on property subject to the payment of his debts, the full 
amount of their demands, this would be a fraudulent disposition 
of property, authorizing an attachment at the suit of any creditor 
thereby attempted to be defrauded; but if the non-preferred credi- 
tor had knowledge of the source from which the money came, and 
the terms on which it was obtained, before he accepted the terms 
offered by the debtor, he can not be heard to claim that he was 
defrauded, or be justified in suing out an attachment on that 
ground. Jb. 183. 

7. Suit on attachment bond; when notice to an attorney constructive notice 
to his client.—Where a debtor in failing circumstances offered to 
make a composition with his creditors on equal terms, and, to en- 
able him, with money he then had on hand, to make the compo- 
sition, entered into an agreement with two of his largest creditors 
for a loan of money, he to secure them their debts and the con- 
templated loan by mortgage on property subject to sale under exe- 
eution, but soon afterwards, the money not having been loaned, 
or the composition made, the creditors making the agreement, and 
another creditor who had agreed to compound on the terms pro- 
posed, but had no knowledge or information of said agreement, 
and acting by atiorney, sued at attachments against the debtor; 
and, at the time the agreement was made, and the attachments 
were issued, the three attaching creditors were represented by the 
same attorney, who had jull knowledge of the agreement at the 
time it was made, he then endeavoring to collect the claim of his 
several clients, and who, in fact, sued out the attachment in favor 
of the creditor agreeing to compound, and on whose advice that a 
ground of attachment existed, it was ordered to be issued,—held, 
in an action by the debtor against the sureties of such creditor on 
his ‘attachment bond, that the knowledge of said agreement by the 
atgorney was constructive knowledge to the creditor. Jb. 183. 

8. Liability of attaching creditor for vindictive damages; rule stated 
when attachment sued out by attorney.—It a creditor living in another 
State entrust a claim against his debtor to a reputable attorney in 
this State for collection, and that attorney informs him that there 
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exists a ground for suing out an attachment, and thereupon he 
orders the attachment issued, and, at the attorney’s request, 
furnishes resident sureties to make the bond, in the absence of 
other knowledge or information, vexatiousness or malice can not 
be imputed to the creditor; and he and his sureties on the attach- 
ment bond are not liable to exemplary or vindictive damages ; but 
this rule would not apply, ifthe creditor had actual knowledge of 
the facts relied on as ground for attachment, and such facts were 
insufficient, and, in truth, no ground for attachment existed. 
Tb. 188. 


9. Suit on attachment bond; effect of sale of attached property on dam- 


ages.—If, on the trial of an action on an attachment bond, it be 
shown that the property attached vielded its full value on a sale 
thereof by the sheriff, this may be considered in mitigation of 
damages ; but it can go no further.—Jb. 183. 


ATTORNEY AND CLIENT. 


1. Relation that of trustee and cestui - trust.—Attorney and client 


sustain to each other the severe relation of trustee and cestui que 
trust, and their dealings with each other are subject to the same 
intendments and imputations as obtain between other trustees and 
their beneficiaries. Yonge v. Hooper, 119. 


2. Consent decree in favor of attorney against client; when may be opened. 


A decree rendered in favor of an attorney against his clients, who 
were man and wife, on answer and consent prepared for them by 
the attorney, while the relation of attorney and client existed, and 
at a time when he was engaged in active professional duties in de- 
fending the wife’s property, can not be sanctioned beyond a fair 
and reasonable compensation for the services rendered by him for 
her; and if the sum decreed is too large, this, on proper pleading 
and proof, will authorize a court of equity to open the decree, — 
set aside a sale made thereunder, the decree standing as security 
only for the sum ascertained to be due, and the onus being on the 
attorney to prove the reasonableness of his charges. J. 119. 


3. Compensation to complainant's solicitor in a suit in equity.—Atter a 


decree had been rendered, on bill filed in equity by a judgment 
creditor against the debtor, ordering a sale of the defendant’s prop- 
erty for the payment of complainant’s demand, the parties came 
together, and entered into a compromise, the complainant, in con- 
sideration of a small sum paid by the defendant, executing a receipt 
in full of her demand. Afterwards, the complainant’s solicitors 
filed a petition in the cause, alleging the insolvency of their client, 
and the compromise made by the parties, and praying a reference 
to ascertain what would be a reasonable compensation to them for 
their services in the cause, and directions to the register to proceed 
with the sale for the payment of such compensation. Held, that 
no ground for the interference of a court of equity is shown, and 
that a decree of the chancery court, granting the relief prayed in 
the petition, was erroneous. Connor v. Boyd, 385. 


4. Lien of solicitor for fees; what services covered by.—On a petition 


filed by a solicitor of an insolvent estate, in a suit pending in equity 
for tae administration of the estate, seeking to establish a lien on 


-funds of his client, which were in the hands of the register by 


virtue of decrees rendered in that suit, the litigation producing the 
funds having been commenced in the probate court, agd after- 
wards continued in the chancery court, on removal of the adminis- 
tration of the estate into that court, on bill filed by the administrator 
for that purpose, it was held, that itis no valid ground of objec- 
tion to the allowance of the solicitor’s claim, that a part of the 
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. 


services were rendered by him in the probate court, while the ad- 
ministration was pending therein. Weaver v. Cooper, 318. 


See ATTACHMENT Bonn, 7, 8; INSOLVENT EsTATeE. 


BAILMENT. 


1. Bailment; what constitutes; right of bailee to maintain claim suit. 


When the owner of goods transfers to another the possession of 
them for a particular purpose or use, a bailment is created, the 
general property residing in the bailor, and the immediate posses- 
sion and a temporary or qualified right in the bailee ; and the goods 
having been levied on while in the bailee’s possession, as the 
property of the defendant in an attachment, who is not connected 
with the legal title, the bailee may interpose and maintain a claim 
under the statute for their recovery. Shahan v. Herzberg, Simpson 
& Co., 59. 


BASTARDY. 


B 


» 


3. 


Its character.—A bastardy proceeding under the statute is penal, 
but is strictly neither criminal nor civil, partaking, as it does, 
somewhat of the nature of both. Smith v. State, 11. 

Defect in afiidavit and warrant can not be raised by demurrer.—In the 
‘ireuit court, on appeal from a justice’s court, in a bastardy pro- 
ceeding, the affidavit and warrant are in no sense pleading, the 
issue being there made up under the orders of the court; and 
hence, the failure of the affidavit to aver that the prosecutrix was 
a single woman, can not be considered on demurrer. Jb. 11. 
When motion to quash afiidavit and warrant comes too late.—A mo- 
tion to quash the affidavit and warrant in a bastardy proceeding, 
on the ground that the affidavit fails to aver that the prosecutrix 
Was a single woman, comes too late, when made for the first time 
in the circuit court on appeal. Jb. 11. : 
What judgment entry should show.—A judgment in such a proceed- 
ing for the payment of forty dollars annually, without specifying 
the number of years the payment should be made, is erroneous ; 
but the statute prescribing that, on conviction, the defendant shall 
give bond for the paynrent of a sum not exceeding fifty dollars, as 
the court may prescribe, to be paid annually for ten years, such 
error will, on appeal by the defendant, be corrected in this court. 
Ib. 11, 


BILL OF EXCEPTIONS. 


R. 


How construed.—A bill of exceptions is construed most strongly 
against the party excepting; and when it admits of two construc- 
tions, one of which will reverse, and the other atlirm the judgment, 
the latter construction must be adopted. Massey v. Smith, 173. 


2. Defects in can not be aided by parol evidence.—A bill of exceptions, 


3. 


when signed by the presiding judge, becomes a part of the record, 
and it must be perfect within itself; its defects, if any, can not be 
supplemented or corrected by parol evidence. Pearce v. Clem- 
ents, 256. 

When papers referred to not sufficiently identified.—Where a bill of 
exceptions, taken on the trial of a statutory. real action in the 
nature of ejectment, recites that the plaintiff read in evidence a 
transcript of a judgment, the name of the court in which it was 
rendered, and the parties thereto only being.stated, and also a 
deed, the description of which only gives the names of the grantor 
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and grantee, and this recital is followed by these words: ‘‘(It is 
agreed that the clerk may here set out in full said transcript and 
deed, together with all the indorsements thereon),’’—held, that 
the papers were not sufficiently identified to become part of the 
bill of exceptions; and that this court could not consider, as a 
part thereof, papers found copied elsewhere in the record, cor- 


responding in description to the transcript and deed mentioned in 


the bill. Jb. 256. 


4. Documents sought to be made part of, by reference.—When a docu- 


ment is sought to be made a part of a bill of exceptions by refer- 
ence, and not by copy, it must be so described by its date, amount, 
parties, or other identifying features, that the transcribing officer 
can, unaided by memory, readily and with certainty determine, 
from the description itself, what document or paper is referred to, 
without room for mistake. Parsons v. Woodward, 348. 


5. When document referred to, sufficiently identified.—Where a bill of 


exceptions, taken on the trial of a statutory real action in the 
nature of ejectment, shows that the plaintiff claimed title through 
a sheriff’s deed executed to her, and that the sheriff was examined 
as a witness, and, while he was on the witness’ stand, a deed was 
handed to him, which he inentified as the deed executed by him 
to the plaintiff; stating the date of sale, the date and consideration 
of the deed, the parties thereto, its subsequent delivery to the 
plaintiff, and acknowledgment by him; and he further testified 
that he never made but the one deed to the plaintiff, and no other 
deed in regard to the lands described therein; all of which is set 
out in the bill of exceptions, with the recital that the deed was 
read in evidence, followed by this language: ‘‘(It is agreed that 
the clerk may here set out said deed in full, with its indorse- 
ments) ;’’—he/d, that a deed copied in the bill of exceptions by the 
clerk as the deed referred to, corresponding in all particulars 
with it, was sufficiently identified and described to preclude mis- 
take in cupying, and constituted a part of the bill of exceptions. 
Th. 348. 


6. When documents not sufficiently identified.—It was further held that 


other documentary evidence, sought to be made a part of the bill 
of exceptions by reference, was not sufficiently identified, and did 
not, for that reason, constitute a part of the record. Jb. 348. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. Promissory note payable at bank; when failure to present for payment 


a matter of defense.—Where a note, given for unpaid purchase- 
money due on a tract of land, is made payable at a bank, presenta- 
tion of the note at the bank for payment is not necessary to fix the 
liability of the maker; and if he is there in readiness to pay the 
note at maturity, or had funds deposited there for that purpose, 
and he suffered loss by the failure of the holder to present the note, 
this, on a bill filed to enforce the vendor’s lien, would be matter 
of defense, and need not be, anticipated by negative averments in 
the bill. Sims v. National Com. Bank, 248. 


2. Acceptance of dill of exchange; its effect.—The acceptance of a bill 


of exchange drawn by one popes in favor of the partnership, in 
payment of a pre-existing debt due by the acceptors to the payees, 
imports an engagement on the part of the acceptor to pay the bill 
to the payees, or the rightful holder thereoi, when, according to its 
terms, it becomes due and payable; and he thereby bécomes the 
primary, principal debtor, his obligation being similar to that of 
the maker of a promissory note. Capital City ns. Co. v. 
Quinn, 558. 
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3. Transfer of negotiable instruments; how affected by usurious consid- 
eration.—The rule obtains in this State, that a holder of a negoti- 
able instrument, acquired by transfer or indorsement before ma- 
turity, upon a usurious consideration, though in the usual course 
of business, and without notice, is not a bona fide holder; and, in 
his hands, the instrument is subject to the equities or defenses 
which would have been available against the antecedent parties. 
Th. 558. 

4. Same; when*not tainted with usury.—A negotiable instrument, how- 
ever, which is a valid debt in the hands of the original holder, 
may be bought or sold, as any other chattel, at its real or sup- 
posed value; and the transfer of such instrument, at a discount 
greater than the legal rate of interest, is not usurious, although 
the holder may indorse it, unless the transaction is a mere device 
to evade the statute against usury. Jb. 558. 

5. Same.—-Hence, where a bill of exchange, drawn by one partner in 
favor of the partnership, was accepted by a debtor of the firm, in 
payment of a pre-existing debt which he owed the partnership, 
and afterwards, and before maturity, the payees sold and indorsed 
the bill to a third party at a discount greater than the legal rate of 
interest, the transaction is not tainted with usury; and a payment 
by the acceptor to the partnership, made after maturity, and with- 
out notice of the sale and indorsement, is no defense to the bill in 
the hands of the indorsee. (Saltmarsh rv. Tuthill, 13 Ala. 390, and 
Carlisle v. Hill, 16 Ala. 398, distinguished from thiscase.) Jb. 558. 


BOND. See ArracuMentT Bonn. 
BURGLARY. See Criexat Law. 
CHANCERY. 
I. JURISDICTION AND GENERAL PRINCIPLES. 


1. Bill by subscribers to stock in corporation to have vacated their sub- 
scriptions, and to have canceled notes given therefor; when without 
equity; rights of assignee under general assignment.—The Grangers’ 
Life and Health Insurance Company having been incorporated in 
this State, under the general law, the legislature of the State of 
Mississippi afterwards passed an act, entitled ‘‘An act to authorize 
the Grangers’ Life and Health Insurance Company to create and 
establish branch departments in this State,’’ the effect of which, 
as decided in this case, was, not merely to license, or to enable 
the corporation formed in this State to transact business and exer- 
cise its powers in Mississippi, but to create a corporation having 
the same name, and like franchises as the corporation formed in 
this State. An organization having been made under said act of 
the legislature of Mississippi, and subscriptions taken by citizens 
of that State to the capital stock of said company, and the Ala- 
bama corporation having made an assignment of all its books, 
papers, notes, assets se effects (whether a general assignment 
for the benefit of creditors, or otherwise, not shown), to an 
assignee, who holds and claims the exclusive right to collect notes 
made by the Mississippi subscribers for their subscriptions, ex- 
cept a part which was paid in cash, it was held, on a bill filed 
by the Mississippi subscribers against said company, its officers 
and said assignee, seeking to have vacated and annulled their 
‘subscriptions on the books of said company, to have delivered up 
and canceled their notes given therefor, and to have refunded to 
them moneys paid thereon, on the ground that they were induced 
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to subscribe to said stock by false and fraudulent representations 
made to them by the officers of said company touching the amount 
of its capital stock, its powers under its charter, and its financial 
condition, and that said subscriptions were in excess of the 
amount of capital stock authorized by said company’s charter, 

(a) That if the subscriptions by the complainant were of the 
ergeoen © corporation, as the bill tends to show, their notes did 
not pass by the assignment, unless they had been negotiated to 
the Alabama corporation, which is not shown to be the case. 

(b) That if the assignment is a general assignment for the 
benefit of creditors, and valid as such, the assignee succeeded only 
to the rights of the assignor, and is bound and affected by all the 
equities, and subject to all the defenses which would have affected 
the assignor, or to which it would have been subject; and that in 
_no just sense is he a purchaser for value, or the representative of 
creditors. 

(ec) That, in either aspect, the case presented by the bill is 
strictly of legal cognizance, the demands being legal, the subjects 
of suit at law, and the defenses disclosed being also legal; and 
that, the complainants having a plain and adequate remedy at law, 
the bill was without equity. Grangers’ Life & Health Ins. Co. v. 
Kamper, 325. ‘ 

2. Jurisdiction of court of equity to decree cancellation of promissory 
notes; when sustained.—A court of equity has jurisdiction to decree 

* the rescission of written instruments, the delivering up and can- 
cellation of deeds, covenants, bonds, bills, or notes; but a resort 
to the jurisdiction, to be sustained, must be expedient ‘‘either be- 
cause the instrument is liable to abuse from its negotiable nature, 
or because the defense, not arising on its face, may be difficult or 
uncertain at law, or from some other special circumstance peculiar 
to the case.”’ Ib. 325. 

3. Duress practiced by husband on wife; when wife can not maintain 
bill to set aside conveyance obtained by.—A bill in equity can not be 
maintained by a married woman to vacate and set aside a convey- 
ance of the homestead, on the ground of duress practiced upon 
her by the husband in obtaining her signature to the conveyance, 
when the vendee is a purchaser for value, and was not privy to, 
did not connive:at, or participate in, or ‘have any notice of the 
duress. Vancleave v. Wilson, 387. 

4. Same; interest of wife in homestead.—The title to the property and 
the right of homestead being in the husband at the time of the 
conveyance, the wife has no such interest in the homestead, 
during the husband’s life-time, as would authorize her alone to 
maintain such a bill, even were the interposition of equity other- 
wise justifiable. Ih. 387. 

5. Jurisdiction against judgment in unlawful detainer.—A bill in equity 
to enjoin a judgment in unlawful detainer can not be maintained, 
without showing special grounds of equitable intervention. Jb. 
387. 

Mechanic's lien; when court of equity has no jurisdiction to enforce. 
The lien in favor of mechanics and material-men for work and 
labor done, and materials furnished, is a new right, created by 
statute, for which a specific remedy by an action at law is pro- 
vided ; and hence, in the absence of a special cause for equitable 
interposition, a court of equity can not assume jurisdiction for its 
enforcement. Chandler v. Hanna, 390. 

7. Same; when averments of bill for its enforcement fail to show ground 
for equitable interposition.—An averment in a bill filed by me- 
chanics and material-men to enforce their statutory liens for work 
and labor done, and materials furnished, ‘‘ that the statements of 
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the accounts against said defendants are difficult, and can not be 
shown in a court of law, and a resort to this court is necessary to 
‘rs aor d enforce the liens of complainants, the remedy at law 
veing inadequate,’’ is not an averment of facts showing a compli- 
cation of accounts, rendering necessary the intervention of a court 
of equity to disentangle and adjust them, or of facts showing the 
inadequacy of the remedy at law, but is merely a statement of the 
pleaders’ conclusions of law and of fact; and it can not aid the 
equity of the bill. 

“oluntary trust by parent in’ favor of child; when executed and irre- 
vocable.—A father, in consideration of his love and affection for an 
infant daughter, executed a deed, whereby he ‘‘gave, granted and 
conveyed ”’ to her certain particularly described promissory notes, 
owing to him by third parties, ‘the same to have and to hold to 
the only use and benefit of my said infant daughter, Ella C., 
hereby reserving to myself the right to manage the above amounts 
as agent for my said infant daughter, with the privilege to collect 
the money on said notes, and re-invest in property for her, the 
said infant child, or reloan on interest, if I see best. should I live 
to have the privilege of so managing said amounts specified.’’ 
After executing the deed, he lived four or five years, during which 
time he, styling himself trustee for his said daugliter, had assessed 
to her for taxation personal property, in amount approximating 
the face value of the notes, but gradually increasing year by year, 
and paid the taxes thereon. He acknowledged the deed on the 
day of its execution, and soon thereafter caused it to be recorded 
in the proper office. Held, that these facts, unexplained, amount 
to proof of delivery, and that the deed created a valid, executed, 
irrevocable declaration of trust in favor of the child. Walker, 
Guardian, v. Crews, 412. 


—_ 


‘9. Same; remedy for enforcing against heirs and distributees of deceased 


pavrent.—The father having collected the notes conveyed by the 
deed in his life-time, and having died intestate without accounting 
therefor, and his estate, after the lapse of eighteen months from 
the grant of administration, having been finally settled and dis- 
tributed among the distributees, before the claim of the donee 
under the deed was made known or presented to the administrator, 
it was further held, that her eatillinis. suing for her use, could 
maintain a bill in equity against the other distributees, for the 
purpose of pursuing the assets in their hands, and of enforcing 
contribution from them, the cause involving acomplicated account 
of such a character as clearly gives a court of equity jurisdiction. 
Th. 412. 


10. Sale of land under decree of court of equity; remedy to impeach. 


Before confirmation, an original bill, in the absence of some pecu- 
liar circumstance, is not the appropriate remedy to impeach and 
set aside a sale made under a decree of a court of equity, the 
fairness and regularity of the sale being then open to contestation 
in the suit in which the decree was rendered; and whether, after 
confirmation, but while the suit is still pending and undetermined, 
relief should be sought, by petition in that suit, or more formally 
by an original bill, rests largely in the discretion of the court, and 
depends upon the particular situation of the case, and the relation 
of the parties to it. Sayre v. Elyton Land Co. 84. 


11. Same.—But when the sale has been confirmed, and the suit in 


which the decree of sale was rendered, has been finally determined, 
and remains no longer in the court, or under its control, the ap- 
propriate remedy to impeach the sale, and to ,obtain a re-sale, is 
by original bill. J. 85. 
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12. Pleading in equity; character of, how determined.—In a court of 
equity, the real character of a pleading is ascertained from a con- 
sideration of the matters of substance embodied therein, its 
averments, objects and prayer, rather than from the title given it 
x the pleader, or the failure to entitle it; and thus construed, the 
pleading in this case, by which it is sought to vacate and set aside 
a sale of land made under a decree of a court of equity, after the 
sale had been confirmed, and the suit in which the decree was 
rendered, had been finally determined, is an original bill, although 
it is designated therein as an ‘‘application,’’ and the party filing 
it terms himself ‘‘complainant or petitioner.”’ Jb. 85. 

13. Jurisdiction of chancery court over non-residents, statutory and 
limited.—The statute defining the jurisdiction of a court of equity 
over defendants not residing in the State, and, consequently, not 
subject to personal service of process, and prescribing the mode 
of procedure against them, and declaring the effect of the decree 
rendered, if they do not appear and defend, being in derogation of 
the common law, and an essential departure from the forms and 
modes a court of equity ordinarily pursues, must be strictly con- 
strued; and the jurisdiction and authority thereby conferred must 
be taken and accepted with all the limitations and restrictions the 
statute imposes. Jh. 85. 

14. Same; character of decree authorized to be rendered.—Under the stat- 
ute conferring jurisdiction on a @ourt of equity over non-resident 

: defendants who are not personally served with process, and who 
do not appear, and authorizing a decree against them (Code, §§ 
3830-5), it is not a decree final or conclusive in the first instance 
that the court is authorized to render, but only a decree contingent 
and inchoate in its nature, and incapable of execution except upon 
conditions, and which will become final and conclusive only after 
eighteen months from its rendition, giving the defendant, for that 
period, a day in court to open it, and defend upon the merits. 
Ib. 85. 

15. Same; omission to require execution of statutory bond for defendant’s 
protection; its effect—While, under the present statute, the omis- 
sion in such decree to expressly require the execution of the 
statutory bond for the protection of the defendant, if the com- 
plainant proceeded to an execution of the decree within eighteen 
months (Code, § 3834), does not affect the regularity of the decree, 
as it did under the former statute, yet, the bond is none the less 
essential now than under the former statute to an execution of the 
decree before it becomes absolute. The decree must be construed 
in connection with the pleadings on which it is founded, and in 
the light of the law conferring jurisdiction on the court, and au- 
thorizing its rendition; and thus construed, although final and 
absolute in terms, it must be read and executed as if, upon its 
face, were written these words: ‘‘ This decree is not absolute for 
eighteen months, and within that period must not be executed, 
unless the complainant or party interested executes a bond pay- 
= approved, anil with condition as required by the statute.” 

b. 85. ; 

16. Confirmation of sale under decree of court of equity; effect of in this 
State.—Although in this State confirmation is essential to complete 
the sale, and parties should make timely resistance, or be con- 
cluded by it, it is not of the dignity and importance which is 
-attached to it generally in courts of chancery; the theory of the 
statute, in requiring the register, immediately on the sale, and 


before a report thereof by him to the court, to execute a convey- 
ance to the purchaser, appearing to be, that confirmation shall be 
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anticipated, and shall follow as a matter of course, if the sale is 
not litigated. Jb. 85. 

17. When courts of equity will intervene to set aside sales of land.—Courts 
of equity, after confirmation, upon a proper application, will 
intervene to set aside sales of and made by their officers, or 
under their process, when such sales are unconscionable, inequi- 
table, or have been conducted in violation of law; but the party 
seeking relief must acquit himself of a want of diligence in resist- 
ing confirmation ; and whether he has done so, depends upon all 
the circumstances of the particularcase. Jb. 84, 

18. Same; time within which party must move, depends upon the circum- 
stances of the particular case.—While the rule is general, that 
parties seeking to impeach the validity of judicial sales must 
move within a reasonable time, no certain time can be stated 
within which the ¢ourt will grant relief, when there is no more 
than mere passiveness, mere inaction, and no changes have been 
made in the property, and the purchaser at the sale is the party: 
who obtained the decree, and the rights and interests of subsequent 
purchasers have not intervened; the interference of the court, in 
such case, necessarily depending on the nature of the case, and 
the circumstances of the parties. Jb. 85. 

19. Non-resident defendant brought in by publication; effect of construc- 
tire notice.—Where a non-resident defendant is brought in by 
publication merely, the utmost effect that can properly be yiven to 
the constructive notice of the suit resulting from such publication, 
is, that it should charge him only with notice of such proceedings 
as are regular and in conformity to law; and not with notice of 
irregularities and illegality which have occurred in the cause, 
although such notice could fairly be imputed to a party who had 
been actually served with process. Jb. 85. 

20. Same; when not too late to maintain a bill to set aside a sale of land 
illegally made under a decree of court of equity.—Where, on a bill 
filed to enforce a vendor’s lien, a decree for the sale of land was 
rendered against a non-resident defendant, on publication, without 
personal service, or appearance, and within six months thereafter 
the land was sold under the decree to the complainant in the suit, 
reported to the court, and by it confirmed, without the execution 
of the bond required of the complainant by the statute, the lapse 
of five vears from the date of the sale will not operate a bar to a 
bill filed by the defendant, seeking to have the sale set aside on 
the ground that such bond was not executed as required by the 
statute, when he, for four years of the time, resided withont the 
State, and had no information that the bond had not been executed, 
and no improvements had been made on the property, and there 
had been no change in its condition, or in the situation of the 
parties, which prevented placing them in statu quo, preserving 
their rights, ana doing complete justice between them. 

21. Bill filed to set aside sale of land under decree against non-resident 
defendant; what no defense.—In such case, it is no answer to the 
prayer for relief, that the property brought its full value at the 
sale, and the proceeds were applied to the payment of the debt on 
which the decree was founded. Jb. 85. 

22. Same; when information of decree and sale, no notice of illegality in 
proceedings.—The fact that such non-resident defendant, two vears 
after the sale and confirmation, was informed of the suit, of the 
rendition of the decree, and of the sale of the land, is not, of itself, 
sufficient to authorize the inference that he then also had informa- 
tion of the illegality of the sale; he having a right to presume, 
and to rest upon the presumption, that the cqurt, its officers, and 
the complainant for whose benefit the sale was made, had con- 
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formed to the statute, from which the proceedings derived whatever 
of validity that can beattached tothem. Jb. 85. 

23. Sale of land by sheriff under execution issued out of a court of equity 
in suit to enforce vendor's lien; its nature.—A sale of land by a 
sheriff under execution issued, under the statute (Code of 1876, § 
3908), out of a court of equity, in a suit for the enforcement of a 
vendor's lien on land, for a balance ascertained to be due the com- 
»lainant after a sale under a decree enforcing the lien, is a mere 
incident to the prior sale, made by the register, and is dependent 
upon it for validity’; and hence, the vacation of the prior sale will 
operate a vacation of the sale made by the sheriff, when the com- 
plainant becomes the purchaser. Jb. 85. 

24. Same; subsequent purchaser with notice, how affected.—A subsequent 
purchaser from the complainant, in such case, of the land sold by 
the sheriff, having notice of the infirmity of the complainant’s 
title, is affected by it. Jb. 85. 

' 25. Same; notice to the husband, notice to the wife.—It a husband pur- 
chases such land for his wife, causing a conveyance to be executed 
to her, notice to him is notice to her. Jb. 85. 

26. Equity jurisdiction to correct errors on settlement of decedent’s estate 
in probate court; when complainant chargeable with neglect.—When 
a party seeks, by bill in equity, to correct errors of law or fact 
which have occurred on a settlement of a decedent’s estate in the 
probate court, under the statute (Code of 1876, § 3837), it must 

: appear, both by averment and proof, that the complainant is 
without fault or neglect on his part; and if the complainant had 
knowledge of facts which should have put a person of ordinary 
prudence on inquiry, or if he had knowledge of the errors com- 
plained of, and did not then take steps for their correction, he is 
not sufficiently free from negligence to be brought within the letter 
or spirit of the statute. Cawthorn v. Jones, 82. 

27. Same.—Hence, on a bill filed by three sureties on the administra- 
tion bond of a deceased administrator against the administrator of 
their principal’s estate, to have corrected alleged errors of law or 
fact, occurring on the settlement of his administration, after his 
death, by his personal representative, it appearing that one of the 
complainants was present in person, and the others were repre- 
sented by attorneys-in-fact, on the settlement, that no fraud was 
yracticed upon, or misrepresentations made to them, that the 
items of the account were not complicated, but were few and 
simple, and were examined by them, and it not appearing that, 
by the exercise of proper diligence, the alleged errors could not 
have been discovered and corrected, it is not shown that the com- 
plainants were without fault or neglect, and their bill can not be 
maintained. Jb. 82. 

28. Billin equity to subject equitable interest of debtor in land; when 
legal remedies must first be exhausted.—Such sureties, having paid 
up their pro rata share of the default of their principal, as ascer- 
tained and decreed on said settlement, further sought by their bill, 
without having prosecuted their demands to judgment against 
their principal’s personal representative, to subject to the payment 
thereof an — interest of their deceased principal in a tract 
of land which he had purchased and partly paid for, and the title 
to which was taken by his personal representative in his own 
name, on his paying the balance of the purchase-money,—held, 
that the complainants, having failed to exhaust their legal remedy, 
and giving no excuse for such failure, are not entitled to the aid of 
a court of equity. Jb. 82. 

29. When there is a misjoinder of parties complainant.—If such bill be 
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regarded in any other light than a creditors’ bill, the claims of the 
several sureties being several and distinct, and there being no 
such legal or equitable relation between them as would authorize 
them to sue jointly, there would be a misjoinder of parties com- 
jlainant. Ib. 82. 

30. Errors in settlement by administrator; when bill to correct without 
equity.—To sustain a bill in equity for the correction of errors of 
law, or fact, in the final settlement of an administrator’s account, 
made in the probate court, the errors must not only be clearly 
pointed out, but the bill must show that the complainant has 
thereby suffered injury; and hence, a bill filed for that purpose, 
showing a void sale of lands by the administrator, but seeking 
also to recover the lands, and not to charge him with the proceeds 
of sale, and failing to show any money or other personal assets re- 
ceived by him, and not accounted for, is fatally defective. Massey, 
Adm’r, v. Modawell, 421. 

31. Equitable conversion of real into personal estate; what is, and when it 
takes effect.—A provision in a will directing that the testator’s real 
estate should be sold and converted into money, when his young- 
est child should become of age or marry, constitutes an equitable 
conversion of the real estate into personal property ; but this con- 
version does not and can not take effect until, by the terms of the 
will, the real estate can be sold; and, until that time, being real 
estate, both in equity and at law, the heirs, having by descent the 
legal title, have no right or pretense for going into equity to recover 
the possession. Jb. 421. 

Same; joint recovery of the real estate by heirs and personal represen- 
tative.—The heirs and personal representative having no common 
right to such real estate, they can not sue jointly for its recovery ; 
nor can an heir, who is also the personal representative, maintain 
a suit for that purpose in his double capacity, the two interests 
being antagonistic and incompatible. Jb. 471. 

33. Sale under decree modified and affirmed on appeal; when merely 

irregular.—Where a sale of land was made by the register under 
a decree of the chancery court, foreclosing a mortgage, on a bill 
filed against the mortgagor and a junior encumbrancer of a part of 
the land, and the complainant became the purchaser, receiving 
from the register a conveyance, and being put in possession ; and 
afterwards, on appeal to this court, the decree of sale was affirmed, 
with the modification, that the land not embraced in the second 
encumbrance should be sold first, and the land embraced therein 
should be sold only in the event of a deficit after the sale of the 
other land,—held, that the result of the proceedings on the appeal 
was to render the sale irregular, and subject to be set aside on 
proper application ; but that, until the sale was set aside by an 
order of the court, it would stand. Abernathy v. Moses, 381. 

34. Same; remedy to have sale set aside.—It may be, that a petition to the 
chancery court, bringing the parties interested in the sale before 
the court, would be the proper remedy to have the sale in such 
case set aside; but this point is not decided. Jb. 381. 

35. Same; when a bill filed to have sale set aside, a stale demand.—A bill 
by the junior encumbrancer, to have such sale set aside, and the 
lands resold under the decree as modified on appeal, and to have 
the rents applied to the satisfaction of the decree, filed more than 
nine years after the sale, and more than eight years after the 
modification and affirmance of the decree, without showing any 
excuse for the delay, is subject to demurrer on account of the stale- 
ness of the demand. Jb, 381 

36. Same; whether purchaser can be charged with rents for more than one 
year on setting aside sale—quere.—Whether, if the sale were set 
aside on such bill, the complainant in the foreclosure suit, pur- 


32. 
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chaser at the sale, could be charged with rents for more than one 
year before the suit was brought, quere. Ib. 381. 


37. Bill to enjoin action of ejectment; when contains oe tag having 


been sold on a credit, the vendor retaining the title, taking the 
purchaser’s note for the purchase-money, and placing him in pos- 
session, the vendor, for a valuable consideration, transferred the 
note given for the purchase-money to a third party, whoalso ac- 
quired by purchase the vendee’s interest in the land, and took 
possession, but failed to obtain a conveyance from the vendor. 
Afterwards the land was sold by the sheriff under an execution 
issued on a judgment recovered against the vendor, after he had 
transferred the purchase-money note, and title was made to the 
purchaser, who thereupon commenced an action of ejectment for 
the recovery of theland. Held, ona bill filed by the sub-purchaser 
and transferee of the purchase-money note against the purchaser 
at sheriff’s sale, that the complainant had a perfect equity in the 
land, and that the defendant, having acquired by his purchase 
merely the naked legal title, held it as trustee for complainant, 
who could demand a conveyance of it at any time; and, there- 
fore, that the complainant was entitled to an injunction against the 
action of ejectment brought by the defendant forthe recovery of 
theland. Smith v. Spencer, 299. 


38. When consideration of transfer of note, attacked for fraud, sufficient. 


The consideration of the transfer of the purchase-money note 
having been in part a debt due from the vendor to the transferee, 
and in part debts due from the former to the latter’s minor brother 
and sister, which she agreed to assume, these debts aggregating 
the amount due on the note, it was further held, that the consid- 
eration of the transfer was adequate to support itagainst an attack 
for fraud, made by the purchaser at the sheriff’s sale. Jb. 299. 


39. When there is no variance hetween allegations and proof.—It was 


further held that there was no substantial variance between the 
allegations and proof in such case, it being averred that the vendor 
was indebted to the transferee ‘‘as shown by his settlement, in the 
probate court of Greene county, of the estates of C. and D.,’’ and, 
“in part payment of his said indebtedness,” the transfer was 
made ; and the proof showing that the consideration of the trans- 
fer was in part the vendor’s indebtedness to the transferee, and in 
part his indebtedness to the latter’s minor brother and sister, 
which she assumed. Jb. 299. 


40. Statute of limitations; when a bar to a billin equity to have absolute 


conveyance of land decreed a mortgage, and to redeem.—The statute 
of limitations is a complete defense to a bill in equity filed by a 
grantor in a conveyance of land, absolute on its face, to have the 
conveyance decreed a mortgage, and to redeem, when, at the time 
the bill was filed, the grantee and those claiming under him had 
held ee possession of the conveyed premises for more 
than twelve years, during which time neither word nor act is 
alleged or proved, recognizing the grantor’s claim to the land. 
McCoy v. Gentry, 105, , 


41. Same; what will not operate to remove the bar.—The bar of the statute 


4 


9 


of limitations in such case can not be avoided by proof that, at the 
time of the execution of the conveyance, there was a parol agree- 
ment between the grantor and grantee, that the latter should hold 
the land in trust for the benefit of the former, when the proof 
offered to establish the trust proves also that the real design of the 
parties to the conveyance, in its execution, was to hinder and 
defraud the grantor’s creditors. Ib. 105. 

Specific performance of contract for purchase of land; when equity 
will not decree.—The specific performance of an executory contract 
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for the purchase of lands is never decreed, unless it is strictly 
equitable, and the complainant clearly shows that he is entitled to 
it. Hurst v. Thompson, 158. 

43. When bill for specific performance of contract of sale of land without 
equity.—In 1879, T. sold H. a tract of land for thirty bales of cot- 
ton, of a stated average in weight and class, or their value in 
money, fifteen bales to be delivered at a stated time in the fall of 
1880, and fifteen bales on Ist January, 1882, taking H.'s written 
obligation therefor, and placing him in possession, and executing 
bond for title on compliance by H. with the terms of sale. In 
November, 1880, H., having delivered to T. six bales of cotton, 
sold half of the land to S., 8S. agreeing to deliver to T. half of the 
cotton called for by H.’s contract, tbat is, seven and a half of the 
nine bales due on the first installment, and half of the fifteen bales 
due lst January, 1882. §&., in pursuance of his contract of purchase, 
paid to T. the money value of seven and a half bales of cotton, and 
also, under an arrangement with H., paid for him the unpaid 
balance of his half of the first installment, being $83.30, making 
the whole amount paid by 8. to T $458.30; and thereupon H. 
transferred to 8. his bond for title, with indorsement tinereon: ‘‘I 
hereby transfer to 8. the within bond as a collateral to secure him 
in the payment of an amount of money paid by him on my ac- 
count, and, after twelve o’clock on Monday next, to be disposed of 
in any way he desires, to raise the amount I am due him.” H. 
having failed to repay to 8. on the day specified the $83.30 which 
S. had paid T. for him, 8. soon thereafter delivered the bond to 
T., having written thereon and signed this indorsement: ‘‘Incon- 
sideration of $458.30, I hereby transfer this bond to T., he having 
paid, as above stated, the amount, $458.30, H. having failed to 
comply with his contract as set forth in above transfer with said 
S.”’ Held, that a bill filed by H. against T. alone, not making §. 
a party, seeking a specific performance of the contract of sale on 
the facts above stated, and not alleging that T. had any knowledge 
or notice, at the time he paid 8. the $458.30 and took up his bond, 
that 8. had purchased half of the land, and that H. owed S. only 
$83.30, and not offering to pay the balance due by him, and paid 
by S. on the first installment, is fatally defective, and the com- 
plainant is not entitled to the relief prayed. Jb. 158. 

44. Specific performance of contract; what essential to relief —A contract, 
to be specifically enforced in equity, must be affirmatively shown 
to be fair, just and equitable in all its parts, and its terms must be 
entirely settled and agreed on, leaving nothing for after negotia- 
tion and agreement. Derrick v. Monette, 75. 

45. Same; contract must be distinctly alleged and proved.—To entitle a 
complainant to a specific performance of a contract, the contract 
must be distinctly alleged, and must be established by clear and 
definite testimony. If the proof fails to establish the contract as 
aileged, or if any of its terms are left in doubt or uncertainty, re- 
lief can not be decreed. Jb. 75. 

46. Same; when proof fails to show contract.—D., desiring to purchase 
a tract of land in this State owned by M., a non-resident, wrote to 
him, offering to purchase the land at $1750, to be paid partly 
January 1st, 1881, and the residue, January Ist, 1882, and request- 
ing M. to fix the amount of the first payment at as small a figure 
as he could. To this M. replied, proposing to sell the land at the 
price offered, stating that he must have $1200 of the purchase- 
money on Ist January, 1881, and balance in twelve months, and 
adding: ‘‘Let me hear from you early, if you accept my proposi- 
tion.’’ To this letter D. replied on the same day it was received, 
=n for execution by M. a blank deed of bargain and sale, 

J 
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expressing a consideration of $1750, $1200 thereof to be paid on 
ist January, 1881, and the residue on Ist January, 1882, and nam- 
ing his wife as the grantee; and using this language in his reply: 
‘Your acceptance of my offer at hand. I enclose a deed; please 
sign it. You can mail the deed to 8S. with directions to hand it to 
me, when I secure the payment of the money as stated in the 
deed, by notes with panl security, and specifying a lien retained 
on the land for the deferred payment. I consider the trade closed, 
and hope you will write soon. You get rent this year, and pay 
taxes for this year.”’ About seventeen days after the date of D.’s 
last letter, M., without executing or returning the blank deed re- 
lied: ‘‘I will have to back out of the trade for my place. . I have 
een offered more than you offered me by J., and, as I am owing 
him some, have concluded to trade with him ;’’ and shortly there- 
after M. died. Held, on a bill filed by D. against the heirs and 
personal representative of M. fora specific performance of the con- 
tract, that the contract for the sale of the land was never completed, 
and that the complainant was not entitled to relief. Ib. 75. 


7. Bill by marri roman to se ide consent decree, foreclosing mort- 
47. Bill by married woman to set aside consent d foreclosin rt 


gage; when without equity.~ A bill by a married woman, seeking 
to set aside a decree in equity, rendered by consent of herself and 
husband, foreclosing a mortgage on land, her equitable estate, 
purporting to have been executed by herself and husband to an 
attorvey, to secure.a note for professional services rendered by the 
attorney, at the husband’s instance and request, but without her 


knowledge, in representing her in litigation in which her property 


was involved, which does not charge wrong or fraud on the part 
of the husband, or an active participation on the part of the at- 
torney, in procuring her signatures to the note and mortgage, and 
which, eiibeut denying that she executed them, avers that she 
may have signed them, but that if she did, her signature thereto 
was “‘only obtained by the dictation, direction and control of her 
said husband,”’ while alone, without her knowledge of their con- 
tents, and that “‘it was the custom of her husband, whenever. he 
wished her to do or sign anything, to say to her, ‘do this or sign 
this,’ and it was equally her custom, in obedience to the unques- 
tioned and unquestionable control he had exercised over her, todo 
and sign whatever he bade;’’ and which, without negativing the 
idea that her husband was her trustee, clearly shows that he 
managed and controlled her property, and the litigation concern- 
ing it, and that she acquiesced in this with unquestioning trust and 
confidence,—is without equity; her signature to the note and 
mortgage being, under this state of facts, as binding on her as it 
would have been, had the papers been fully explained to her. 
Yonge >. Hooper, 119. 


48. Same.—The complainant, in such case, must also show that the 


decree obtained was inequitable, in order to be entitled to relief; 
and hence, the bill in this case was held to be defective on the 
further ground, that it did not deny that the professional services, 
the consideration of the note, were rendered, or that they were 
reasonably worth the sum charged. Ib. 119. 


49. Consent decree in favor of attorney against client; when may be 


opened.—Such decree, if rendered on answer and consent prepared 
for the wife and her husband by the attorney, while the relation of 
attorney and client existed, and at a time when he was engaged in 
active professional duties in defending the wife’s property, can not 
he sanctioned beyond a fair and reasonable compensation for the 
services rendered by him for her; and if the sum decreed is too 
large, this, on proper pleading and proof, will authorize a court of 
equity to open the decree, oa set aside a sale made thereunder, 
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the decree standing as security only for the sum ascertained to be 
due, and the onus being on the attorney to prove the reasonable- 
ness of his charges. Jb. 119. 

50. Statutory lien on property of tax collector; its nature, and remedy for 
its enforcement.—The statutory lien on the property of a tax col- 
lector for the payment of ‘‘any judgment which may be rendered 
against him in his official capacity, for State or county taxes,’’ 
etc., is not a right of property, but merely-the right to charge the 
property of the collector with the payment of his defaults, in pri- 
ority of subsequent alienations, incumbrances or liens; and for its 
enforcement there is no legal remedy, but like other liens of which 
possession is not an element, and for the enforcement of which 
specific legal remedies are not provided, it can be carried into 
effect only through a court ofequity. Turner v. Teague, 554. 

51. When sureties not entitled to be subrogated to lien against property of 
principal.—Where, under an execution issued on a judgment at 
law obtained against a defaulting tax collector and the sureties on 
his official bond, in the name of the Auditor for the use of the 
State, lands of the collector were levied on and sold by the sheriff, 
and were purchased by the sureties at a sum sufficient to pay off 
and satisfy the judgment, which they paid, the sheriff executing to 
them a convevance,and returning the execution satisfied ,—held, 
on a bill in equity filed by the sureties against a subsequent mort- 
gagee, to enjoin an action of ejectment brought against them for 
the recovery of the lands, to be subrogated to the lien which the 
State had in priority of the mortgage, and to quiet their title, that 
the payment made by the sureties to the sheriff was not of the 
debt of their principal, but of their own debt for the purchase- 
money, Which, when received by the sheriff, was a satisfaction of 
the execution, a discharge of the bond, and an extinguishment of 
the lien incident to it, although the only interest obtained by them 
under the sale was the collector’s equity of redemption in the 
mortgaged premises; and that, therefore, they were not entitled to 
the relief prayedfor. Ib. 554. 

52. Act establishing ‘Board for Improvement of River, Harbor and Bay 
of Mobile;’’ liability of Mobile county for work done under, and 
remedy of creditor.—In 1871, work was performed by a contractor ° 
under a contract made by him with the ‘‘Board for the Improve- 
ment of the River, Bay and Harbor of Mobile,’ toan amount, and 
for the purposes authorized by the act of 1867 creating the board. 
On the 19th April, 1873, an act of the General Assembly was ap- 
proved, prohibiting the issue of bonds of the county of Mobile to 
said hoard under the act of 1867, exceeding the sum of two hun- 
dred thousand dollars. Bonds to this amount having been issued 
to said board, and hy them expended for other improvements 
made under contracts with them, leaving nothing with which to 
pay said contractor, he brought suit, and, in 1881, recovered a 
judgment against said board, and caused an execution to be issued 
thereon, which was returned ‘‘no property found ;’’ and thereupon 
he filed a bill against the county of Mobile to compel payment of 
his judgment. He/d, that the county was liable, and that the con- 
tractor could proceed directly against it for the enforcement of 
such liability. (The case of Mobile County v. Kimball, 54 Ala. 56, 
distinguished from this.) Slaughter v. Mobile Co., 134. a 

53. Same; when claim for work done under its provisions barred by the 
statute of limitations.—In such case, the contractor’s cause of action 
against the county of Mobile accrued at the time when said board 
had expended the two hundred thousand dollars in the improve- 
ments authorized by the statute, and its assertion by him in no 
way depended on the previous prosecution of the board to insol- 
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vency; and more than six years having elapsed between the 
accrual of the right of action and the bringing of suit, his claim is 
barred by the statute of limitations. Jb. 134. 

54. Usury; when court of equity will not give interest on contracts tainted 
by.—When a mortgagor, as complainant, seeks equitable relief 
against usury, he is usually required to do equity by paying or 
tendering the ea pe with legal interest; but when, as in this 
case, the foreclosure of a mortgage securing a debt tainted with 
usury is sought by the mortgagee, and the usury is pleaded, no in- 
terest can be recovered. Dawson v. Burrus, 111. 


See ATTORNEY AND CLIENT; FRAUDULENT CONVEYANCES. 
II. PLEADING AND PRACTICE. 


55. Statute requiring suits to be brought in name of beneficial owner does 
not apply to suits in equity.—Section 2890 of the Code of 1876, 
requiring actions upon contracts, express or implied, for the 
payment of money, to be eae in the name of the party 
really interested,’’ whether he has the legal title or not, does not 

apply to suits in equity. Dawson v. Burrus, 111. 

56. When trustee may file bill in his own namg to foreclose mortgage.—An 
agent or trustee, intrusted with the exclusive control and manage- 
ment of money of his principal or beneficiary for the purpose of 

. lending it on interest, having, without disclosing his principal’s 
name in the transaction, made a loan thereof, taking a note there- 
for in his own name, secured by mortgage on land, which conveys 
the land to him, may maintain, in his own name, a bill in equity 
to foreclose the mortgage, the purpose of the suit being to reduce 
the money loaned to possession, an active duty imposed on him 
by the trust. Jb. 111. 

Same; beneficvary not a necessary party.—The principal or benefi- 
ciary, in such case, while he may be a proper party, is not a nec- 
essary party to the bill. Jb. 111. 

58. Bill to enforce vendor’s lien; when husband of sub-purchaser a proper 

party defendant.—Section 2892 of the Code of 1876, providing that 
a married woman ‘‘must sue and be sued alone, when the suit re- 
lates to her separate estate,’’ applies only to actions at law, and 
is inapplicable to suits in equity; and hence, to a bill filed to en- 
force a vendor’s lien, the husband of a sub-purchaser of the land 
on which the lien is claimed, under a conveyance creating in her 
a statutory separate estate, is, on account of the interest which he, 
as husband and trustee, has in the rents and income of the land, 
a proper party defendant. Sims v. Nat. Com. Bank, 248. 

59. Same; when wife of vendor not a proper party defendant.—To a bill 
filed by the transferee of a promissory note given for purchase- 
money of land, to enforce the vendor’s lien, the wife of the vendor, 
who did not sign the deed, and whose inchoate right of dower is 
expressly recognized by the averments of the bill, and against 
whom no relief is sought, is nota proper party defendant. Jb. 248. 

60. Bill to enforce vendor’s lien; when adverse claimants can not be made 
parties.—In, suits to enforce liens of vendors for unpaid purchase- 
money, as in suits to foreclose mortgages, the general rule is, that 
adverse claimants can not be made parties for the purpose of liti-. 
gating their title in a courtofequity. Randle, Adm’r, v. Boyd, 282. 

61. Same; when adverse claimants proper parties.—But this rule is con- 
fined to such adverse claims of title as were derived from the 
vendor or vendee anterior to the purchase, or from a stranger 
either prior or subsequent thereto. Jb. 282. 

62. Same; when purchaser at tax sale may be made party defendant.—To 


Fs 
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a bill filed to enforce a vendor’s lien on land for unpaid purchase- 
money, a purchaser of the land ata tax sale, made after the accrual 
of the complainant’s lien, may be properly joined as a party de- 
fendants Jb. 282. 

63. Bill in equity; rule as to joinder of defendants prin | separate in- 
terests.—Where the object ofa bill in equity is single, it is no ob- 
jection that the different defendants have separate interests in dis- 
tinct and independent questions, provided they are all connected 
with and arise out of the single object of the bill. Jb. 282. 

64. Bill in equity by surviving partner; when heirs of deceased partner 
necessary parties.—The title, legal or equitable, to lands owned by 
a partnership does not, like personal assets, devolve on the sur- 
vivor, but the interest of the deceased partner descends to his 
heirs, subject in equity to be converted into partnership effects 
and uses, for certain partnership purposes ; and hence, the heirs of 
the deceased partner are necessary parties to a bill filed by the 
surviving partner to foreclose a mortgage on land executed to the 
partnership, or otherwise to reduce the security afforded by the 
mortgage to money, and to his individual possession. Abernathy 
v. Moses, 381. 

65. Purchase by administrator at his own sale; parties to bill to set aside. 
To a bill in equity, seeking to set aside a purchase of land by 
an administrator at his own sale, all the intestate’s heirs are 
necessary parties; and hence, while the refusal of some of them 
to join as complainants is a sufficient excuse for making them de- 
fendants, it will not excuse the omission of them entirely as parties. 
Daniel v. Stough, 379. 

66. Same; when dismissal of bill to set aside, for want of parties, should 
be without prejadice.—If the bill, in such case, is dismissed for 
want of parties, and some of the complainants are under the dis- 
abilities of coverture or ot infancy, the dismissal should be without 
prejudice. Ih. 379. 

67. Complainants claiming common recovery; both must recover.—Com- 
plainants claiming a common recovery must show a common right; 
and failing to do so, the suit must fail. Massey, Adm’r, v. Moda- 
well, 421. 

. 68. Bill to set aside fraudulent conveyance by judgment creditor; when 
does not constitute a ground for contesting the judgment.—On a bill 
filed by a corporation, seeking, as creditor of the grantor, to have 
a conveyance of land set aside as fraudulent and void, the fact 
that a judgment in which the demands of the corporation were 
merged, was rendered in the name of the stockholders, is not 
available as a defense to the parties claiming under the deed, 
when it is shown that the demands on which the judgment was 
founded, were just, and really belonged to the corporation, that 
the suit was commenced and prosecuted to judgment in the name 
of the stockholders, as beneficial owners, with the consent and b 
the acquiescence of the corporation, but through error and inad- 
verience, and there was no fraud, or collusion, or went of good 
faith. Lawson v. Ala. Warehouse Co., 289. 

69. Same; holder of legal title to judgment necessary party.—To the bill 
in such case the stockholders, holding, as they do, the legal title 
to the judgment in which the demands of the corporation were 
merged, are necessary parties; the right and interest of the cor- 
poration in the judgment being strictly and purely equitable. 
Th 289. 

70. Absence of necessary parties to bill in equity; how objection on account 
of, made.—lIt is the settled rule, that when a suit in equity can 
not be properly disposed of, on the merits, without the presence 
of absent parties, objection may be made at the hearing, or on 
error, or itmay be taked by the court ex mero motu. Ib 289. 
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71. Redemption at common law and under the statute; can not be blended in 
one bill.—The common law right of a judgment creditor to redeem 
the lands of his debtor which are dl a mortgaye, is essentially 
different and distinct from the right to redeem under the statute; 
and if it be possible, in any case, that the two rights can co-exist, 
and that the creditor may have an election to exercise either, 
they can not be blended in one bill, though the bill be filed in a 
double aspect, or in the alternative: as such a bill would present 
inconsistent and repugnant claims to relief, the relief which could 
be granted in one aspect being materially variant from that which 
could be granted in the other. Cramer v. Watson, 127. 

72. Injunction against judqment at law; when properly dissolved on denials 
in answer.—-Where a bill in equity seeks to enjoin a judgment at 
law on defenses which could have been made in the court of law, 
no relief can be obtained without averring and proving (1) that 
the complainant has a good and meritorious defense to the entire 
‘sause of action, or toso much thereof as he proposes by his bill to 
litigate ; (2) that his failure to defend at law was not attributable 
to his own omission, neglect or fault; and (3) that such failure was 
attributable to fraud, surprise, accident, or some act of his adver- 
sary ; and an injunction issued on the filing of such bill should be 
dissolved, when, by answer, these facts are denied. Weems v. 
Weems, 462. ; 

73. Injunction; dissolution of on denials in answer.—As a general rule, 

* subject to some exceptions, an injun:tion should be dissolved, 
when the answer contains a full, explicit and complete denial of 
the allegations on which the equity of the bill rests. Jb. 462. 

74. Billinequity by corporation; averment of corporate powers.—While, 
in a bill in equity by a corporation, it is not necessary to set out 
the whole charter, it is safer to state, as fact, enough of the charter 
to show the business proposed to be engaged in; and if the power 
claimed be not implied in the name and purpose of the corpora- 
tion, it would be well to state, as fact, the language of the charter 
under which the right is asserted. Denniston v. Ala. Gold Life 
Ins. Co., 465. 

Petition by solicitor in equity for fees; when sufficient.—In a petition 
filed by a solicitor of recorg of a creditor of an insolvent estate, in 
a suit pending in equity for the administration of such estate, seek- 
ing to establish a lien on funds of his client, which were in the 
hands of the register by virtue of decrees rendered in that suit, the 
parties being constructively before the court, and the court having 
before it the record of the suit, the same particularity is not required 
as would be in a bill filed for like purpose; and hence, the peti- 
tion in this cause was held sufficient on demurrer, although it was 
indefinite in some of its averments, and failed to make parties de- 
fendant. Wearer v. Cooper, 318. 

76. Same; when notice dispensed with.—The only necessary party de- 
fendant to such a petition, the party for whose benefit the services 
were rendered, having appeared and answered, notice of the peti- 
tion was thereby dispensed with. Jhb. 378. 

77. Exhibits'to bill in equity; may be proved vira voce at hearing, on 
proof of loss:—Exhibits to a bill in equity may be proved viva voce 
at the hearing without the production of the originals, when they 
are shown to have been lost; and if the defendant is entitled to one 
day’s notice under the rules of practice. a failure to object to the 
offered proof on that specific ground, is a waiver of it. Danson v. 
Burrus, 111. 

78. Deerce in vacation dismissing bill; when erroneous.—The absolute 
dismissal of a billin equity, in vacation, on a submission of the 
cause on demurrer and on motion to dismiss for want of equity, 


or 
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without reserving to the complainant any right to amend, is a 
reversible error. Yonge v. Hooper, 119. 

79. Decree in vacation dismissing bill; when error.—Held, that the decree 
rendered in this cause, in vacation, dismissing complainant’s bill 
absolutely, without offering him an opportunity to amend, was 
erroneous. Massey, Adim’r, v. Modawell, 421. 


See supra, sub-title, Jurispiction AND GENERAL PRINCIPLEs, 4, 
11-23, 29, 32, 39, 48; Error axnp APPEAL, 1. 


CHARGE TO JURY: 


When general charge on effect of testimony erroneous.—Where the tes- 
timony in a cause is neither very clear nor free from conflict, a 
general charge on its effect is not authorized. Seals v. Edmond- 
son, 2985, 

2. General charge oneffect of evidence in favor of the State in criminal 
case; when can not be sustained.—A general charge to the jury ina 
criminal case, that if they believe the evidence, they should find 
the defendant guilty, is of doubtful propriety ; and if questioned, 
on appeal it can not be sustained, unless the evidence, in its 
character, is clear, conclusive, and without conflict, leaving no 
inference of fact to be drawn by the jury. Amos v. State, 498. 

3. When charge pretermitting time and venue as necessary to conviction 
free from error.—The court having ex mero motu instructed the 
jury in a criminal case, that proof of time and venue was necessary 
to a conviction, gave, at the written request of the State’s solicitor, 
a charge, in which the questions of time and venue were entirely 
pretermitted, but, after having given another written charge at his 
request, further instructed the jury that these written charges must 
be taken by them in connection with the general charge of the 
court,—/eld, that this last instruction supplied the omission as to 
time and venue in the written charge, and healed the apparent 
error. Cunninghamv. State, 51. 

4. Same.—The refusal by the primary court to give a charge requested 
by the defendant, in a criminal case, asserting that ‘‘nothing can 
be considered against the defendant, except that which clearly 
appears in the evidence,’’ is free from error. Ming v. State, 1. 

5. Instructions to jury; when properly refused.—Instructions requested, 
which require additional or explanatory instructions to prevent 
them from misleading or confusing the jury, are properly refused. 
Clifton v. State, 473. 

6. Charges unsupported by the evidence should be refused.—Charges 
should always be framed in reference to the testimony; and if a 
charge asked raises an inquiry on a matter of fact, of which there 
is no testimony, it should be refused. M. & E. R. R. Co. v. 
Kolb, 396. 

Abstract charge; when error to give.—lIf, on appeal, this court is 
reasonably convinced that an abstract charge given at the request 
of the appellee, although asserting a correct proposition of law, has 
misled the jury, the charge will be held error. Herring, Farrell & 
Sherman v. Skaggs, 446. 

8. Whencharge presumed to have been requested in writing.—This court 

will presume that a general charge in favor of the appellee 

was requested in writing, on the mere failure of the record to 

affirm that a request therefor was preferred in writing. Seals v. 

Edmondson, 295. 


CODE. e 


1. § 403. Bond of tax collector; lien of. Turner v. Teague, 554. 
2. §415. Sale of personal property for taxes. Rodgers v. Gaines, 218, 
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3. 
4. 


Sl SNS 


— 


12. 


13. 


§ 494, subd. 5. Distilling spirituous liquors. Grant v. State, 13. 
§§ 522-5. License and liability of innkeepers. Lanier v. Young- 
blood, 587. 

§ 849. Committee to examine books, etc., of county treasurer. 
Lewis v. Lee County, 148. 

§§ 1549-51. Liability of feinener. Lanier v. Youngblood, 587. 

§ 1587. Penalty for injury to cattle. McKenzie v. Gibson, 204. 

§ 1698. Charges for freight by railroad companies. Lotspeich v. 
Central R. R. Co., 306. 

§ 2121. Statute of frauds. Thornton v. Guice, 321. 


. § 2139. Bill of lading by common carriers. M. & E. R. R. Co. v. 


Kolb, 396. 


. § 2166. Registration of mortgages on real estate. Watt v. Parsons, 


202; Tutwiler v. Montgomery, 268. 
§ 2238. Possession of plantation and dwelling by widow. Jenks v. 
Terrell, Adm’r, 238. 
§ 2450. —*s for sale of decedent’s land for payment of 
ebts. Meadows v. Meadows, 356. 


. § 2568. Filing claims against insolvent estates. Clark, Adm’r, v. 


Guard, 456. 


. § 2578. Distribution of insolvent estate. Clark, Adm’r, v. Guard, 


456. 


. § 2648. Acts of register as probate judge. Bean, Adm’r, v. Chap- 


man, 140. 


. § 2706. Husband’s trusteeship of wife’s statutory estate. Cook v. 


Meyer Bros., 580. 


. §§ 2711-12. Liability of wife’s statutory estate for support of family. 


Judge, Adm’r, v. Wright, 324; Wright v. Strauss & 


2731. Jurisdiction o chancellors to relieve married women of dis- 
abilities of coverture. Cook v. Meyer Bros., 580. 


. § 2809. Probate judge custodian of certain funds of minors. Brad- 


ley v. Harden, Adm’r, 70. 


. § 2822. Conveyance of homestead. Darson v. Burrus, 111; Hood 


v. Powell, 171; Vancleave v. Wilson, 387; Motes v. Carter, 
553. 


. §§ 2824-5. Exemptions from administration. Mi'cham & Smith v. 


Moore, Adm’r, 542; Hubbard v. Russell, 578. 


. §§ 2830-40. Exemptions. Ex parte Redd, 548. 
. § 2881. Redemption of real estate by judgment creditor. Cramer 


v. Watson, 127. 


. §§ 2887-8. Redemption of real estate; permanent improvements. 


Cramer v. Watson, 127. 


25a. § 2890. Suits; by whom brought. Dawson v. Burrus, 111. 


26. 


RES 


§ 2892. Suits by husband and wife. Bush v. Garner, 162; Sims v. 
Nat. Com. Bank, 248; Parsons v. Woodward, 348. 


- §§ 2942-7. Actions for recovery of personal property in specie. 


Cooper v. Watson, 252. 


. § 2956. Use and Oecupation. Fielder, Ex’r, v. Childs, 567. 


§ 3040. Composition of debts. Singleton, Hunt & Co. v. Thomas, 
205. 
§ 3045. Proof of statutes of other States. Johnson v. State, 483. 


. § 3058. Competency of parties as witnesses. Wood, Ex’ra, v. 


Brewer, 259. 


. §3107. Bill of exceptions. Pearce v. Clements, 256; Parsons v. 


Woodward, 348. 


. §3109. Charges to jury on request. Cunningham v. State, 51. 
. $3156. Amendment of complaint. Foster v. Napier, 595. 
. §§ 3161-2. Rehearing at law. Freeman v. Gragg, 199. 
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§ 3207. Conveyance by sheriff of lands sold by his predecessor. 
McCall, Ex’r, v. White, 562, 


7. § 3229. Statute of limitations of three years; openaccount. Clark, 


Adm’r, v. Guard, 456. 
§ 3237. Statutes of limitations of sister States. Wright v. Strauss 
& Co., 227. 


. §§ 3342-5. Trial of right of property. Shahan v. Herzberg, 59. 
. §§ 3440 et seq. Mechanic’s lien. Chandler v. Hanna, 390. 
. § 3476. Motion by sub-tenant to vacate attachment. Lehman Bros. 


v. Howze, 302. 


2. § 3753. Jurisdiction of chancery court over non-resident defendant. 


Sayre v. Elyton Land Co., 85. 


. §§ 3830-1. Decree against non-resident defendant. Sayre v. Elyton 


Land Co.. 85. 


. §§ 3834-5. Decree against non-resident defendant. Sayre v. Elyton 


Land Co., 85. 


. § 3837. Bill in equity to correct errors in settlement in probate 


court. Cawthorn v. Jones, 82; Massey, Adm’r, v. Moda- 
well, 421. 


. §3908. Execution on decrees for foreclosure of mortgage, etc. 


Sayre v. Elyton Land Co., 85. 


. § 3977-90. Extradition. Ex parte State of Alabama, in re Mohr, 503. 
. §§ 4071-4. Bastardy. Smith v. State, 11. 
. § 4159. Failure «f circuit clerk to perform official duty. Chapman 


vw. State, 20. 


. § 4188. Seduction. Cunningham v. State, 51; Wilson v. State, 527. 
. § 4239. Obstructing railroad. Clifton v. State, 473. 
. §4274. Engaging in business without a license. Grant v. State, 13; 


Hochstadler v. State, 24; McCreary v. State, 480. 


. § 4344. Burglary by breakinginto railroad car. Johnson v. State, 483. 
. § 4361. Petit larceny. Henry Johnson v. State, 523. 
. § 4369. Trading in farm products between sunset and sunrise. 


Reese v. State, 18. 


. §§ 4419-20. Trespass after warning. McLeod rv. McLeod, 42; Bo- 


hannon v. State, 47. 


. § 4455. Hard labor. State, ex rel. v. Coleman, 550. 
. §§ 4465 et seg. Hard labor. State, ex. rel. v. Coleman, 550. 
- §§ 4651-2. Warrant for criminal offense, issued by justice of the 


veace. Johnson v. State, 21. 


. §4731. Hard labor. State, ex. rel. v. Coleman, 550. 

. §§ 4732 et seg. Drawing juries. Green rv. State, 26. 

- § 4806. Indictment for retailing. McCreary v. State, 480. 

- §4872. Service of venire on prisoner in capital case. Kenan v. 


State, 15; Shelton v. State, 5. 


. § 4874. Special venire for capital case. Shelton v. State, 5; Posey 


v. State, 490. 


. §4911. Change of venue in criminal cases. Posey v. State, 490. 


COMMON CARRIER. 


1. Railroad company; custom or usage as to delivery of freight.—The 


rules observed by shippers in their general transactions with the 
depot agent of a railroad company touching the delivery of freight 
for shipment, if continuous or general, though not universal, may 
grow into a usage, authorizing others to treat it as the proper rule, 
and as an element of the contract of shipment, although a usage 
may be in conflict with regulations established and promulgated 
by the company’s superintendent, known to the shippers, and no 
notice of it is traced to the superintendent., Montgomery & Eu- 
faula R. R. Co. v. Kolb, 396. 
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Same; must keep itself informed as to habits or usages of its depot 
agent.—It is the duty of a railroad sing. Se neg to keep itself in- 
formed as to the manner in which its depot agents conduct their 
agency, and as to their habit or usage in the matter of receiving 
and delivering freight ; and it can not escape responsibility for the 
consequences of a usage which its own ‘trusted agents had _ per- 
mitted to grow up, and to be acted upon, on the ground that such 
usage is contrary to its established regulations, and was not known 
to its superintendent, or managing agent. Jb. 396. 

Delivery of goods for carriage; when affected by usage.—‘‘Proof of a 
constant and habitual practice and usage of a common carrier to 
receive goods’’ for transportation ‘‘when they are deposited for 
him in a particular place, without special notice of such deposit, 
is sufticient to show a public offer by the carrier to receive in that 
mode, and to constitute an agreement between the parties, by 
which the goods, when so deposited, shall be considered as de- 
livered to him, without any further notice.’’ Jb. 396. 

Same.—A deposit of cotton in a street along the side of the platform 
of a railroad depot, or in the railroad cotton-yard, for shipment, 
in pursuance of a custom or usage adopted or sanctioned by the 

depot agent, may amount to a delivery to the railroad company, 

ahoveh no receipt is given by the agent to the shipper, and such 
usage or custom is contrary to the established regulations of the 
company, known to the shipper, and no notice thereof is traced to 
the superintendent or managing agent of the company. Jb. 396. 

Delivery of goods to common carrier; when liability not affected by 
failure to give receipt.—While the statute (Code, § 2139) makes it 
the duty of common carriers to give receipts for merchandise de- 
livered to them for transportation, their failure to do so can not 
vary their liability, if delivery is satisfactorily shown. Jb. 396. 

When charge as to identification of property free from error.—In an 
action against a railroad company tor the loss of nine bales of 
cotton, alleged to have been delivered to defendant, with other 
cotton, for shipment, for which no receipt was given, a charge in- 
structing the jury that it was not necessary to identify the cotton 
by marks or brands, or by a certain number of pounds, but that 
they must be satisfied ‘in regard to the nine particular bales of 
cotton,’’ either by average, or by some other means, so that they 
could say that the nine bales of cotton sued for were owned by the 
plaintiffs, is free from error, there being evidence tending to show 
the average weight, class and value of the cotton. Jb. 396. 


See RAILROADs. 


COMMON LAW. 


1. Presumed to prevail in Georgia.—In the absence of proof to the 


contrary, the common law is presumed to prevail in Georgia, 
Bradley v. Harden, Adm’r, 70. 


COMPOSITION OF DEBTS. 


1. Composition vf debts; section 3040 of the Code construed.—The sole 


purpose of section 3040 of the Code of 1876 was to render opera- 
tive and valid written contracts, intended in good faith by the 
parties to operate as a composition of debts, and executed without 
a release under seal, and without a new or additional considera- 
tion, which were inoperative under the rules of the common law. 
Singleton, Hunt & Co. v. Thomas, 205. 


2. Same.—The dictum in Hart v. Freeman, 42 Ala. 567, that section 





3040 of the Code of 1876 ‘‘requires settlements for the composition 
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of debts to be in writing,’’ is manifestly erroneous as a general 
proposition, although correct as to that particular case. Ib. 205. 

3. Same; good, when part of debt secured by guaranty of third party, al- 
though not in writing.—While neither the payment nor the promise 
by a debtor to pay a part of a debt, will operate an extinguishment 
of the whole, yet, when the creditor receives a guaranty of a part 
of the debt from some responsible third party, or receives the 
obligation or note of the debtor therefor with some other person 
as surety, in full satisfaction, this will operate a discharge of the 
entire debt, although the agreementis not in writing, the statute 
having noapplication to such a case. Jb. 205, 

4. Admissibility of evidence; res inter alios acta.—The defense to an 
action on an account being, that the ‘creditor had accepted the 
debtor’s notes for a part of the debt, with sureties, in full settle- 
ment and satisfaction, which was controverted by the plaintiff, the 
fact that the defendant had made similar settiements with other 
creditors, the plaintiff not being connected therewith, is res inter 
alios acta, and irrelevant, and inadmissible. Ib. 205. 





CONFEDERATE MONEY. See Gvarpranx arp Warp. 





CONSTITUTIONAL LAW. 


1. Fourteenth Amendment of Constitution of United States; a limitation 
on the powers of the States.—The Fourteenth Amendment of the 
Constitution of the United States is, according to its plain lan- 
guage, and the clear exposition of its terms by the Supreme Court 
of the United States, a limitation on the powers of the States, and 
not a protection against the wrongs individuals may commit 
against life, liberty or property; but these are left to State conser- 
vation, or provided for elsewhere. Green v. State, 26. 

2. Same; rule of construction.—After a review of the decisions of the 
Supreme Court of the United States, construing the Fourteenth 
Amendment to the Federal Constitution, the query is propounded, 
whether the true rule of construction is not as follows: When- 
ever a State, by its laws as interpreted, denies to any person within 
its jurisdiction the protection it extends to others, or withholds 
from any citizen equal privileges and immunities with all other 

; citizens of the United States, then such State violates the amend- 
ment; and such violation is complete, whenever an injurious 
discrimination is expressed in a statute, or is shown in an official 
act of the executive of the State, or before the judicial department 
of last resort, when the question comes before ihe one or the other 
for official and final action ; but if the alleged violation be an act, 
or failure to act by a subordinate or inferior officer, in a matter not 
final in its character, but only preparatory or preliminary in its 
purpose, then it is not the act of the State, al does not violate 
the amendment, unless it be a matter cognizable before, and 
brought to the knowledge of the courts, and its redress is denied 
by that department of the government. Jb. 26. 

3. Proviso to act prohibiting sale of intoxicating liquors in Monroe and 
other counties; when unconstitutional as discriminating in favor of 
domestic liquors.—The proviso to the act of February 23, 1881, 
prohibiting under penalty the sale or other disposition of spiritu- 
ous, vinous or malt liquors, or intoxicating beverages or bitters in 
Monroe or other counties (Pamph. Acts, 1880-1, p. 169), that noth- 
ing contained in the act ‘‘shall prevent any person from selling 
wine, in quantities less than one quart, made in this State from 
grapes raised therein,’ being a discrimination against imported 
wines manufactured from grapes raised in any of the other States, 
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or in foreign countries, and in favor of wines manufactured from 
apes raised in this State, is violative of the Constitution of the 
Jnited States, and void. McCreary v. State, 480. 


4. Same; when remainder of act unaffected by unconstitutionality of 


proviso.—The unconstitutionality of such proviso does not affect 
the remainder of the act, but it is left in full force and effect, 
operating to prohibit the sale or other disposition of any spirituous, 
vinous or malt liquors, or intoxicating beverages or bitters in the 
counties designated, save for the purposes expressly excepted from 
the operation of the act; and hence, the fact that wine sold by a 
defendant indicted for a violation of the act was raised by him on 
his own premises in this State, is no defense to the indictment. 


Ib. 480. 


5. Act establishing the ‘‘ Board for the Improvement of the River, Harbor 


and Bay of Mobile,”’ constitutional.—On the 16th February, 1867, 
an act was approved, establishing the ‘‘ Board for the Improve- 
ment of the River, Harbor and Bay of Mobile’ (Pamph. Acts, 
1867, p. 507), requiring the President and Commissioners of 
Revenue of Mobile County to issue bonds of the county to the 
amount of one million of dollars, to be delivered to the said board, 
for the improvement of the river, hatbor and bay of Mobile, when- 
ever the board required them, and requiring said president and 
commissioners to levy and cause to be collected such taxes as may 
be deemed proper to pay such bonds, empowering said board to 
receive the bonds and apply them or their proceeds to the im- 
provement of said river, bay and harbor, such improvement to be 
made in such manner as the board may direct, and authorizing 
them to make any rules and regulations, and to assess dues or tolls, 
to be collected on vessels or water crafts, and to do any act they 
might deem proper, ‘‘to effect the objects of this act.’’ Held, that 
it must be presumed that the act was passed and approved by and 
with the consent of the tax-payers of Mobile county, made known 
through their representatives, and it was a valid and constitu- 
tional enactment. Slaughter v. Mobile Co., 134. 


6. Same; obligation of contract made by the board beyond legislative * 


power to impair.—The legislature has no more power to impair the 

obligation of a contract made pursuant to its authority than it has 

to impair the obligation of a contract made between individuals 

under like conditions ; and hence, work having been done and ac- 

cepted under a valid and binding contract made with said board, 

’ was placed beyond legislative power to impair its obligation. 
b. 134. 


See Taxes, 2. 


CONTEST OF EXEMPTIONS. See Exemptions. 


CONTRACTS. 


1. Board for the Improvement of the River, Harbor and Bay of Mobile; 


contracts made i binding on Mobile county.—Contracts made by 
the Board fer the Improvement of the River, Harbor and Bay of 
Mobile, for the purposes contemplated by, and within the scope 
and limitations of the act establishing it, were valid and binding 
on the county of Mobile, imposing on it a liability for their pay- 
ment.. Slaughter v. Mobile County, 134. 

Same; obligation of such contracts beyond legislative power to impair. 
The legislature has no more power to impair the obligation of a 
contract made pursuant to its authority than it has to impair the 
obligation of a contract made between individuals under like con- 
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ditions ; and hence, work having been done and accepted under a 
valid and binding contract made with said board, it was placed 
beyond legislative power to impair its obligation. Jb. 134. 

3. Forfeiture in contract for sale of land; when waived.—Where a con- 
tract for the sale of land provided that, on failure of the purchaser 
to pay an installment of the purchase-money at the time it became 
due, the contract should cease to be one of sale, and become a 
lease for a stated period, and the installment then falling due 
should be considered as rent, and the purchaser only paid a part 
of such installment at the time it became due, but soon thereafter 
paid the balance, which was received by the vendor without ob- 
jection, the vendor, by receiving such balance, waived his right to 
claim the failure to pay the installment at the time it became due 
as a forfeiture of the contract of sale. Hurst v. Thompson, 158. 

4. Executed contract, based on illegal consideration; when courts will 
not interfere.—When a contract, based on a consideration contrary 
to law, immoral, or opposed to public policy, has been fully and 
voluntarily executed, and the parties are in pari delicto, the courts 
will not interfere, at the instance of either, to disturb the rights 
which the other has acquired. Hill v. Freeman, 200. 

5. Rule of eonstruction.—In the construction or interpretation of all 
contracts, oral or written, the object is toascertain, and, it possible, 
to effectuate the intention of the parties, so that performance may 
be enforced according to the sense in which they mutually under- 
stood it at the time it was made; and it is ‘necessary to read and 
examine the mode in which the contract is expressed, to consider 
the situation of the parties, the subject-matter, and the object it 
is intended to accomplish, and to take into consideration, and, if 
possible, to give effect to every word and clause. Mason v. Ala. 
Tron Co., 270. . 

6. Contract construed.—The Alabama Iron Company, owning a tract of 
land on which was timber suitable for making charcoal, and de- 
siring to convert all available timber into charcoal, entered into a 
written contract with M., by which the latter after undertaking to 
convert the timber into charcoal, and to deliver it to the company, 
agreed to ‘‘commence delivering said coal as soon as he can get 
ready to do so, by commencing work at once, and pushing the 
job as fast as he ean, and to send six hundred bushels each and 
every day after commencing to send coal, Sundays and extreme 
rainy days only excepted, until all the timber on said land is made 
into charcoal and sent in.’’ And the company, after promising to 
pay four cents per bushel for the charcoal delivered, agreed ‘‘to 
pay as follows: As fast as the work progresses in said job, and the 

¢,. charcoal is delivered as before specified, to furnish corn and sup- 
~* plies from their store at Alabama Furnace, necessary to carry on 
said job of coaling, at their regular selling prices. And the said 
M. agrees that he and all employed in said job will get all their 
supplies of every kind from the store of the said Alabama Iron 
Company, as before mentioned. The said Alabama Iron Company 
does not agree to pay much, if any money as the job progresses, 
but what money may be cleared in said job by said M. at the com- 
pletion of said job will be due.”’ Held, in a suit by M. against 
the company for a breach of the contract, that the contract imposed 
on the company the duty to furnish M. and his employees with 
corn and supplies necessary to carry on the work, not only while 
the charcoal was being delivered, but while M. was engaged in 
doing and having done work which was necessary and contem- 
plated to be done, before there could be a delivery of the coal; 
and that a refusal by the company to so furnish corn and supplies, 
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not justified by a default on the part of M., was a breach of the 
contract, giving to M. an immediate cause of action. Ib. 270. 

When only one action lies for breach of contract.—For the breach of 
such contract only one action lies, in which the plaintiff must re- 
cover his entire damages, though the period of performance has 
not expired at the time the action is commenced. Jb. 270, 

Action for breach of contract; measure of damages.—The measure of 
damages which the plaintiff is entitled to recover in an action on 
such contract, is the profits which he could have secured, if he had 
been permitted to perform the contract; and hence, evidence of 
expense incurred by the plaintiff in building houses on the land 
for the occupancy of himself and employees, and in bringing the 
employees to the land, is inadmissible. Jb. 270. 

How construed.—Contracts must be construed with reference to the 
domicil of the contracting parties, especially if the domicil is the 
recognized place of performance. Judge, Adm’r,v. Wright, 324. 

By what law governed.—As to the nature, obligation and interpreta- 
tion of a contract, the lex loci contractus governs; but as to the 
forms, or methods, or conduct of process, or remedy the lex fori 
applies. Jb. 324. 

Liability of wife’s statutory separate estate for articles of comfort and 

support of household; extends only to domestic contracts.—The lia- 

bility of the wife’s statutory separate estate for contracts for 
articles of comfort and support of the household, ete., being stat- 
utory, and not-arising from contract (Code of 1876, § 2711), does 
not extend to contracts made and performed in another State, in 
which the contracting parties are domiciled. Jb. 324. 

As to specific performance of contracts, see Cuanxcery, 42-6. 

As to contracts for sales of personal property, see SaLes. 


See Composition or Depts; Detinve; Corporations. 


CORPORATIONS. . 


1. Special act construed.—Under the act establishing it, the ‘‘Board 


9 


9 
0. 


for the Improvement of the River, Bay and Harbor of Mobile’ 
were created a body corporate, and, as such, made trustees to carry 
into effect the purposes of the act, their duty and responsibility 
being official and fiduciary, extending only to the fund, which, 
under the act, they céuld command and coerce. Slaughter v. Mo- 
bile County, 134. 

Capital stock of corporations; statutory mode for increasing must be 
pursued.—When a corporation relies upon a grant of power from 
the legislature to do an act, it ix as much restricted to the mode 
prescribed by the statute for its exercise, as it is to the particular 
thing allowed to be done; and hence, if the legislature prescribes 
a mode for the increase of its capital stock, and that mode is not 
pursued, the statute would furnish no authority for the increase, 
and would not impart to the subscriptions for such increased stock 
and notes given therefor a validity or obligation not otherwise 
attaching to them. Grangers’ Life & Health Ins. Co. v. Kam- 
per, 325, - 

Corporation under general law; office of declaration.—When a cor- 
poration is sought to be organized under the general law, the 
declaration which the law requires to be signed and recorded is an 
acceptance by the corporators, under the name designated, and 
for the objects expressed, of the corporate powers and capacity the 
law confers, and a statement of the principal constituents of the 
corporation—its name, the objects for which it is formed, the 
amount of its capital stock, the names of the stockholders, and the 
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quantity of interest each has in the capital stock; and if more be 
introduced therein, it is mere surplusage, not adding to, or detract- 
ing from the force of the declaration. Jb. 325. 

4. Same; what constitutes the charter.—Of every corporation formed 
under the general law, the law itself, and not the declaration of 
incorpcration, or the constitution and by-laws adopted for cor- 
porate government, becomes the charter and enumerates the 
powers which are to be exercised, and the nature and extent of the 
corporate franchises and privileges ; and hence, the expression in 
the declaration of incorporation of a life insurance company, filed 
under the general law, that it was the intention and privilege of 
the company to increase its capital stock and number of shares 
whenever deemed proper and expedient, did not authorize an in- 
crease of the capital stock at the mere will of the company, and in 
such mode as it might elect. Jh. 325. 

. Hare no implied power to change capital stock.—Corporations have 
not, either at common jaw or under the statute, an implied power 
to effect achange in its capital stock, but such change can only be 
effected by legislative sanction. *Jb. 325. ‘ 

6. Life insurance company organized under general law in 1874; increase 
of stock by, void.—An attempt by a life insurance company, organ- 
ized in 1874 under the general law, to increase its capital stock 
beyond the limit fixed by its charter was ultra vires, and the in- 
creased stock issued by the company was therefore void, con- 
ferring on the holders no rights, and subjecting them to no 
liabilities. Jb. 325. 

Subscription to stock of corporation a contract; when without consid- 
eration.—A subscription for the stock of a corporation is a contract, 
and, like other contracts, must be supported by -a consideration. 
The consideration upon which it rests is the mght secured by it 
of membership in the corporation, and the interests accruing from 
membership ; and when these are not secured, and can not legally 
result from the subscription, it is wanting in consideration, as are 
notes or other obligations given for its payment. Jb. 325. 

What essential to creation. No particular words or expressions are 
essential to the creation of a corporation; but if the legislative 
intention is manifested clearly to clothe an association of persons 
with rights, privileges and powers, to be enjoyed and exercised by 
a collective name, and for designated purposes, and in a cor- 
porate capacity, the association, by implication, is a corporation. 
Ib. 325. 

Extraterritorial existence and powers.—A corporation can have no 
legal existence beyond the territorial boundaries of the sovereignty 
by which it is created, and it can transact business: within the 
scope of its powers in other sovereignties only upon such terms 
and conditions as such sovereignties may provide; and whether 
only terms and conditions are prescribed, upon which a foreign 
corporation is permitted to exercise its powers, whether there is 
concurrent action of two or more States in the creation of a single 
corporation, or whether a domestic corporation is created, is a 
question of legislative intent. Jb. 325. 

10.. When special act creates a corporation, and not merely confers on a 
foreign corporation a license to transact business.—The Grangers’ 
Life and Health Insurance Company having been incorporated in 
this State, the legislature of the State of Mississippi afterwards 
passed an act, entitled ‘‘ An act to authorize the Grangers’ Life 
and Health Insurance Company to create and establish branch 
departments in this State.’’ and providing that said company, 
‘“‘incorporated by, and under the laws of the State of Alabama, be 
and the same is hereby authorized and empowered to create and 
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establish in this State one or more branch departments thereof, 
whenever there shall be subscribed to, and paid into said com- 
any, or secured to the satisfaction of the president and general 
ard of directors thereof, one hundred thousand dollars as capital 
stock for such branch department, so created and established, the 
said stock to be subscribed for, and owned by, and the directors 
of any such branch department to be, citizens of the State of Mis- 
sissippi;’’ and further providing that whenever any such depart- 
ment or departments shall be created and established, the said 
company ‘“‘shall be regarded as a home company, and shall be 
entitled to, and may exercise and enjoy all the rights, privileges, 
immunities and exemptions of life insurance companies incor- 
porated by the laws of the State of Mississippi ;’’ and making it the 
duty of the Auditor of said State, on the creation and establish- 
ment of any such branch department, to give to the officers or 
agents of said company a certificate ‘‘stating the same, and author- 
izing it to do business as a domestic life insurance company of Mis- 
sissippi.’’ Held, 

(a) That the effect of this act was not merely to license, or to 
enable the corporation formed in this State to transact business 
and exercise its powers in Mississippi, but to create a corperation 
having the same name, and like franchises as the corporation 
formed in this State. 

(b) That while there may have been a purpose, that of the 
domestic corporation thus formed the corporation of this State 
should be a constituent, and that some undefined relations should 
exist between the two corporations, this purpose did not change 
the scope, operation and effect of the act; but that the two cor- 
porations were distinct legal entities, and the act of incorporation 
of each was confined to the territorial limits of the sovereignty 
from which it proceeded. Ib. 325. 


See Cuancery, 1, 74. 


COURT, PROBATE. 


. When order for sale of decedent’s lands void. See Robertson v. 


Bradford, 116. 


. Conclusiveness of recitals in decree on collateral attack. See Mas- 


sey v. Smith, 173. 


. Presumption in favor of grant of administration de bonis non. See 


Morgan v. Casey, Adm’r, 222. 
° ow? , 


. When court has no authority to decrte sale of widow’s dower. See 


Jenks v. Terrell, Adm’r, 238. 


. Proper practice on settlement of insolvent estate, when contesting 


creditor appeals. See Clark, Adm’r, v. Guard, 456. 


. Decree ordering conveyance to be made to sub-purchaser of lands 


at administrator’s sale, coram non judice. Pruitt v. Holly, 369. 


CRIMINAL LAW. 


I. Aaent. See Acency, 10, 11. 


II. APPEAL. 


1. Appeal in criminal cases; can not be prosecuted by an escaped pris- 


oner.—An escaped prisoner, who has been convicted of crime, can 
not be permitted to prosecute an appeal in this court to reverse 
the judgment of conviction, until he submits himself again to the 
custody of the law, and to the jurisdiction of the court. (Over- 
ruling Parsons v. State, 22 Ala. 50.) Warwick v. State,. 186. 
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Same; when motion to dismiss will be granted.—Hence, in this case, 
an appeal from a conviction of murder, it being shown to the sat- 
isfaction of the court, that the prisoner had escaped from the 
custody of his jailer, and was a fugitive from justice, it was ordered, 
on motion of the Attorney-General, that the appeal should be dis- 
missed, unless it is made to appear, on the regular call of the 
docket of the Division from which the appeal was taken, at the 
next term of this court, that the prisoner had submitted himself 
to the jurisdiction of this court, by returning to the custody of the 
proper officer of the law. Jb. 186. 


3. Same; evidence in support of motion to dismiss.—The motion to 


dismiss the appeal in such case may be granted on affidavits 
showing that the prisoner had escaped from custody, and was a 
fugitive from justice, without previous notice to the appellant or 
his counsel. Jb. 186. 


See Error AND APPEAL. 


III. Assau_tT AND BaTTery. 


. What is a fatal variance.—Where an indictment charges an assault 


” 


and battery ‘‘with a weapon, to-wit, a gun,’ and the evidence 
shows that the offense was committed without a weapon, as with 
the hand or fist, this is a fatal variance. Walker v. State, 17. 


. Warrant of arrest; when sufficient.—A warrant of arrest issued by 


a justice of the peace for an assault and battery, which is signed 
by the justice with his name and the initials of his office, is directed 
‘to any constable of the county,’’ states the county in which it 
was issued. the defendant’s name, and the offense charged by its 
general designation, conforms substantially to the requirements of 
the statute (Code of 1876, §§ 4651-2), and constitutes on its face a 
legal warrant. Johnson v. State, 21. 


. Same.—The omission from such a warrant of the pronoun me after 


the word ‘‘before,’”’ in stating before whom the complaint was 
made, is a mere clerical misprision, and does not vitiate the war- 
rant. Jb. 21. 


IV. Bastarpy. See that title. 


V. BuRGLarY. 


. Burglary by breaking inte and entering a railroad car; ownership of 


car must be alleged.—Under section 4344 of the Code of 1876, de- 
claring that the breaking and entry into a railroad car, in which 
goods, merchandise, or other valuable thing is kept for use, or 
transportation as freight, with the intent to steal, or to commit a 
felony, is burglary, it is essential that the indictment should allege 
the ownership of the car. Johnson v. State, 483. 

Seme; averment of ownership.—Where, at the time of the breaking 
and entry, the car was the property of one railroad company, the 
ownership is properly laid in that company, although another rail- 
road company may have had the possession and use of it. Jb. 483. 


. Same; when incorporation of railroad company must be proved. 


Where, in such case, the ownership is laid in a railroad company, 

averred to be a corporation, the fact of incorporation must be 

shown; and when that is derived from a statute of which the courts 

a not take judicial knowledge, the statute must be produced. 
». 483, 


VI. CHANGE oF VENUE. 


Refusal of application for, can not be reviewed on appeal.—An order 
41 
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13. 


14. 


18. 


of the primary court refusing an application for a change of venue, 
in a criminal case, can not be reviewed by this court on appeal or 
writ of error. Poser v. State, 490. 


VII. Distiviinc. 


Engaging in business of. —Where a defendant, indicted for engaging 
in or carrying on the business of distilling spirituous liquors With- 
out a license, was seen ‘‘three or four or five times’’ engaged in 
distilling rum, this was sufficiently frequent to authorize the jury 
to infer that the defendant engaged in or carried on the business of 
distilling. Grant v. State, 13. 

Same.—That the appliances used by the defendant in distilling were 
unscientific, and ill adapted to the purpose, is not material, except 
as illustrative of a stronger or weaker probability of an illegal 
tr intent of making a livelihood or of reaping a profit. 

». 13. 

Same.—The distillation of rum from the refuse syrup obtained from 
boiling sugar cane does not constitute an exception to the statutory 
prohibition. Jb. 1%. : 


VIII. Evipence. 


Oral testimony; credibility of, to be determined by the jury.—The law 
does not require that any mere oral testimony shall be believed; 
but of all such, whether given for or against the accused, the jury 
or other tribunal, charged with the ascertainment of the facts, are 
the sole judges. Ex parte Warrick, 57. 


. Sufficiency of ve in criminal case.—While the law requires that 


the guilt of the accused in criminal cases should be fully proved, 
that it should be established beyond a reasonable doubt, it does 
not require that each fact which may aid the jury in reaching the 
conclusion of guilt should be clearly proved; it is sufficient if, 
upon the whole evidence, the jury are able to pronounce that the 
defendant’s guilt is proved to a moral certainty. Ming v. State, 1. 


. Declaration by defendant; when admissible for him.—On the trial of 


a defendant indicted for the murder of his wife, a declaration 
made by him prior to the killing, and not constituting a part of 
the res geste, as to an improper intimacy between another man 
and the deceased wife, is not admissible as evidence in his favor. 
Shelton v. State, 5. 


. Larceny; admissibility of defendant’s declarations.—On the trial of a 


defendant indicted for larceny, declarations made by him while in 
possession of the property alleged to have been stolen, explanatory 
of his possession, are admissible for him as a part of the res gestx; 
but the declarations made by him respecting the source of his 
title, or the contract under which he claimed to have acquired pos- 
session, are inadmissible. Allen v. State, 23. 

Testimony of witness before committing magistrate; admissibility of. 
Whether the absence of a witness from the State, either perma- 
nent or temporary, not induced by the act of the defendant, will, 
in a criminal case, authorize the introduction of evidence of the 
testimony given by him on a former trial, or on a preliminary ex- 
amination before a committing magistrate, against the defendant, 
is not decided; but testimony of this character being admitted 
with great caution, only from necessity, and to prevent a failure of 
justice, the necessity therefor, whether arising from death, insanity, 
or other cause rendering impracticable the production and exami- 
nation of the witness, ought to be clearly shown. Harris v. State, 
495, 
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19. Same; when inadmissible.—Proof, on the trial of a criminal case, of 
the disappearance of an absent witness from the place at which 
she resided at the time of the preliminary examination before a 
committing magistrate, and of declarations, made .by her before 
her disappearance, of an intention to go to Georgia with a partic- 
ular person, with whom she did not go, does not make out a case 
which authorizes the introduction of evidence of her testimony on 
the preliminary examination. Jb. 495. 

20. Same; how proved.—It is the duty of a committing magistrate to 
reduce to writing the testimony of witnesses examined before him 
on a preliminary examination, and if he observes this duty, the 
writing is the best evidence, and must be produced, or its absence 
accounted for; but if he neglect the duty, the testimony given 
may be proved, when a necessity therefor is shown, by any wit- 
ness who heard and remembers it substantially. Jb. 495. 

21. When declarations of witness inadmissible.—The declaration of a 
erson found in possession of stolen property, and arrested for the 
einer thereof, made after the arrest, and after he had parted 
with the possession, that he received it from the defendant, is not 
admissible against the defendant for any purpose. Jb. 495. 

22. Motive for commission of crime; prosecution not required to prove. 
The presence of a motive for the commission of the offense 
charged, while always a legitimate subject of inquiry, is not indis- 
pensable to a conviction, or an element of the burden of proof 
which the law devolves upon the prosecution, whether the. agency 
or connection of the accused is manifested by direct and positive 
evidence, or only by circumstantial evidence ; the criminal act and 
the connection of the accused with it being proved beyond a rea- 
sonable doubt, the act itself furnishes the evidence, that to its 
perpetration there was some cause or influence moving the mind. 
Clijton v. State, 473. 


See sub-titles, Homicipe, Sepuction, TRESPASS AFTER WARNING, 
and PLACING OBSTRUCTIONS ON RAILROAD. 


IX. Exrrapirion. See that title. 
X. Farivre or Circuit CLERK TO PERFORM OFFICIAL Duty. 


23. Failure to issue execution, not indictable.—Section 3380 of the Code 
providing a penalty against the clerk of a circuit court, who fails 
to issue execution as prescribed by section 3181 of the Code, such 
dereliction of duty is not indictable under the provisions of sec- 
tion 4159 of the Code, making it a misdemeanor for that officer to 
fail ‘‘to perform any duty imposed on him, for the failure to perform 
which no other penalty is provided.’? Chapman v. State, 20. 


XI. Frve anp Forrerrure Funp. See that title. 
XII. Howmicipe. 


24. Presumption of malice from use of deadly weapon.—Where a homi- 
cide is committed with a deadly weapon, the onus is cast on the 
defendant to repel by proof the inference of malice the law raises, 
unless the testimony which proves the killing, proves also the jus- 
tification or extenuation. Ex parte Warrick, 57. 

25. When murder and when manslaughter.—If a homicide is perpetrated 
pursuant to a previously formed design, or in revenge of a previous 
wrong, real or supposed, it is murder in an eter form; but 
if the fatal blow is struck without a ite ome ormed design, and, 
immediately preceding it, the deceased “grabbed at’’ the accused 
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and ‘‘started to strike him,’’ the homicide would not rise above 
voluntary manslaughter. Jb. 57. 

26. When doctrine of self-defense not applicable.—The doctrine of self- 
defense is not available in a case of homicide, where the defendant 
himself was the aggressor, or was not reasonably free from fault in 
bringing on the difficulty ; nor can it be invoked unless the evi- 
dence tends to show that the defendant was, or appeared to be so 
menaced, at the time, by some overt act on the part of the assail- 
ant, as to create in his mind a reasonable apprehension of danger 
to his life, or of the infliction upon him of some grievous bodily 
harm, and that there was no other reasonable mode of effecting his 
escape from such impending danger. Wills v. State, 362. 

27. Malice; when charge requested by defendant properly refused.—Where, 
on the trial of a defendant indicted for the murder of his wife, the 
evidence connecting him with the crime being entirely circum- 
stantial, and showing, among other things, that eighteen months 
before the killing, there had been a separation between the defend- 
ant and his wife, and he had declared that ‘‘he did not like her,”’ 
and ‘‘would not live with her,’’ it was shown on behalf of the de- 
fendant that, a short time before the killing, he and his wife re- 
sumed their marital relations, and were living together at the time 
of the killing,——held, that a cha uested by the defendant, as- 
serting that if the jury balieved bem the evidence that, after such 
separation and declarations, they ‘‘became reconciled and were 
living together, then the law presumes there was no malice or ill- 
will between them at the time of the killing, from the fact of such 
separation and such statement by defendant, and the State can 
not rely on this fact and statement to show a motive for defendant 
to kill his wife, if he did kill her,’”’ was properly refused. Whar- 
ton v. State, 366, 

28. Same; when charge on sufficiency of circumstantial evidence, requested 
by defendant, properly refused.—It was further held, in such case, 
that a charge, requested by the defendant, was properly refused, 
which embodied an instruction to the jury that ealthough the cir- 
cumstances in this case may be strong enough to prove, beyond all 
reasonable doubt, every link save one in the chain of circumstances 
necessary to show the guilt of the defendant, yet, if the jury have 
any reasonable doubt about the truth of this one link or circum- 
stance,’’ they must give the defendant the benefit of it, and acquit 
him. Jb. 366. 


‘See Sub-title Evipence, 14. 
XIII. Inpictment. See Sub-titles, BurGLARY and Proursirtion. 
XIV. Jurors anp Jury. See Sub-title, Tara, anp INcrpEnts. 


~ XV. Larceny. 


29. Intent in larceny; when a question for the court.—In larceny, in all 

‘eases which are free from doubt, and in which there is no conflict 

in the evidence, the question of intent may be determined by the 

court. (McMullen v. The State, 53 Ala. 551, overruled on this 

point.) Henry Johnson v. State, 523. 

30. Same; when a question for the jury.—lIf, however, the facts are dis- 

uted, and the inference to be drawn is not clear, the question of 
intent should be left to the determination of the jury. Jb. 523. 

31. Same; effect of an open taking.—The principle adhered to and sus- 

tained, that ‘‘if a man takes away the goods of another openly be- 

fore him or other persons, otherwise than by apparent robbery, 


Ag 
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this carries with it an evidence only of a trespass, because done 
openly in the presence of the owner, or of other persons who are 
known to the owner.”’ Jb. 523. 


32. What does not constitute.—In a prosecution for petit larceny, the un- 


disputed facts were, that the prosecutor’s father, having employed 
the defendant as a day-laborer on a farm, and owing him a small 
sum for his services, gave him an order therefor on a merchant, 
which, on presentation, the merchant refused to pay, on the ground 
that he owed the drawer nothing, and the order was drawn with- 
out his authority; that at the time the order was presented, the 

rosecutor was in the merchant’s store, and had purchased from 
him some articles, of less value than the amount due the defend- 
ant, which he had placed on a counter in the store ; that when pay- 
ment of the order was refused, the defendant insisted that the 
prosecutor, who also was working on his father’s farm, should pay 
top that the prosecutor refused to do this, with an oath, and 
walked off, leaving the articles purchased on the counter, and 
ordering the defendant and a brother of the prosecutor to take 
them to his house; and that-then the defendant, in the presence 
of the prosecutor’s brother and several others, openly picked up 
the articles which the prosecutor had left on the counter, and 
walked off with them, remarking that he did not believe he would 
ever get his pay, and that he would take the goods, and save that 
much. Held, that these facts did not constitute larceny ; and that 
the court erred in refusing to charge the jury, at the defendant’s 
written request, that if they believed the evidence, they must ac- 
quit him. Jb. 523. 


See Sub-title, Evrpence, 15, 19. 
XVI. Parpon. See that title. 


XVII. Priactne Ospstructions oN RAILROAD. 


33. Section 4239 of Code construed; character of offenses thereby created. 


Section 4239 of the Code of 1876, declaring that ‘‘any person who 
wantonly or maliciously injures any railroad in this State, which is 
in use for the transportation of passengers or merchandise, or 
places any obstruction or impediment thereon, or salts stock 
thereon, must, on conviction, be fined not less than one hundred 
nor more than one thousand dollars, and, at the discretion of the 
court trving the cause, may also be imprisoned in the county jail, 
or sentenced to hard labor for the county for not more than six 
months, or may be imprisoned in the penitentiary for not more 
than ten vears,’’ does not create or declare an offense of different, 
distinct degrees, but three several offenses, all of the same nature, 
of the same grade, and subject to like punishment. Clifton v. 
State, 473. ; 


34. Same; offenses created thereby felonies.—It is the capacity of an of- 


fense to be punished by confinement in the penitentiary, and not 
that such punishment of necessity follows conviction, that dis- 
tinguishes crime, and separates felonies from misdemeanors, in 
this State; and hence, the offenses created by said statute (Code 
of 1876, § 4239), falling precisely within the definition of a felony 
given by the statute—a public offense which may (not must) be 
punished by confinement in the penitentiary (Code of 1876, § 4095), 
are felonies, although, under the statute, persons convicted thereof 
may be fined, imprisoned in the county jail, or sentenced to hard 
labor for the county. Jb. 473. 


35. Same; character of offense not changed by verdict imposing a fine.—In 


such case, the imposition, or the omission of the fine by the jury, 
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on conviction, can not affect the character of the verdict, which 
must respond to the indictment; and hence, on a general verdict 
of ‘‘guilty as charged in the indictment,’’ imposing a fine of $100, 
it is not error for the court, without rendering judgment for the 
fine, to sentence the defendant to confinement in the penitentiary 
for the term of three years. Jb. 473. 

36. Same; whether imprisonment in penitentiary exclusive of other punish- 
ment, quere.—Whether the statute (Code of 1876, § 4239) intends 
that confinement in the penitentiary, when imposed by the court, 
shall be the only punishment which shall follow conviction, where 
the jury impose a fine, is a question not raised by the record, and 
is not considered. Jb. 473. 

37. Conviction under statute for placing obstructions on railroad does not 
render witness incompetent.—The offense of wantonly or maliciously 
injuring a railroad, or of placing any obstruction or impediment 
thereon (Code of 1876, § 4239), not being a common law felony, 
and not having the elements of the crimen falsi, on the trial of a 
defendant indicted therefor, a witness’ complicity with, and con- 
viction of the same offense does not render him incompetent, but 
merely affects his credibility. Jb. 473. 

38. Specific intent to injure not necessary.—To make complete the offense 
of wantonly or maliciously injuring a railroad, or of placing an 
obstruction or impediment thereon, as defined by section 4239 of 
the Code of 1876, a specific intent to injure the railroad, or that the 

, cars or trains running upon it should be thrown from the track, is 

not necessary ; but if the acts denounced by the statute, or either 
of them, should be done intentionally, the criminal intent, the in- 
tent to do a wrongful, unlawful act, exists, and the offense is com- 

nlete. Ib. 473. 

39. When proof of ownership of railroad not necessary.—When an 
indictment under said statute (Code of 1876, § 4239) does not aver 
the ownership of the road, but designates it as a railroad in use for 
the transportation of passengers or merchandise, known as the 
**Alabama Great Southern Railroad,’’ proof of ownership is not 
necessary ; but the averments of the indictment are satisfied b 
evidence that it was known as the ‘‘Alabama Great Southern Rail- 
road,’’ and was in use for the transportation of passengers or 
merchandise. Jb. 473. 





XVIII. Prontsirtioy. 


40. Local prohibition law construed; what act not prohibited.—Under the 
provisions of the statute, approved February 26th, 1881 (Pamph. 
Acts, 1880-1, p. 171), making it unlawful for any person ‘‘to make, 
sell, or otherwise dispose of any spirituous or malt liquors, or 
other intoxicating drinks,” within the counties of Dale and Henry, 
in this-State, a conviction can not be had on proof that the de- 
fendant, at his own residence, in one of the counties named in the 
statute, gave to another two or more drinks of spirituous liquors. 
Reynolds v. State, 3. 

41. Same; indictment for violation of. —While, under the act of February 
23rd, 1881, prohibiting the sale or other disposition of spirituous, 
vinous or malt liquors in Monroe and other counties (Pamph, Acts, 
1880-1, p. 169), a single unauthorized sale is made a misdemeanor, 
yet, a conviction may be had for a violation of the act; under an 
indictment charging the defendant with being engaged in, or car- 
rying on the business of selling such liquors ‘‘without a license 
and contrary to law,”’ if the averments are sustained by the proof. 
McCreary v. State, 480. 

42. Local statute prohibiting gift, sale or other disposition of liquors con- 
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strued.—Where a statute makes it unlawful ‘‘to sell, give away, or 
otherwise dispose of’’ designated liquors, the words, ‘‘or other- 
wise dispose of,’’ following the more specific or particular words, 
‘sell or give away,’’ must be construed, a larger legislative inten- 
tion not being clearly expressed, as extending only to a disposition 
ejusdem generis with a sale or gift; they can not be extended to 
any and every act which may be said to be a disposition. Amos 
v. State, 498. 

Same.—Hence, where the liquor a defendant indicted under such 
statute is charged with having disposed of, was the property of 
the person to whom it was delivered, it having been bought for 
him by the defendant’s father as an agent merely, and the latter, 
as such agent, having the custody of it, and the defendant had no 
connection with it, and did no other act than, on the request of 
the owner, to deliver to him a part of it, because it was not conve- 
nient for the owner to take away the whole, this is not such a dis- 
position of the liquor as rendered the defendant guilty of a violation 
of the statute. Jb. 498. 

44. Same. —If, however, the real transaction was a sale by the defend- 
ant’s father to the party to whom it was delivered, the introduction 
of the latter’s name as purchaser being a mere device, and, to 
consummate the sale, and acting tor his father, the defendant made 
delivery of the liquor, then he would be guilty of a violation of the 
statute. Ib. 498. 


See CoystiTuTIONAL Law ,3, 4. 


43. 


ww 


XIX. REvENUE, VIOLATIONS OF. 


45. When one license sufficient.—Only one license is required of a person 
e ngaged in retailing vinous, spirituous: and malt liquors, who 
occupies, and carries on his business in two adjoining rooms 
connected with each other by an open entrance or archway cut in 
the partition w all, in each of which is a bar, one of the rooms be- 
ing used for white persons and the other for negroes, and both 
rooms constituting but one establishment, and being under one 
and the same management. Hochstadler v. State, 2 24. 

46. Section 4274 of Code construed; what constitutes engaging in or carry- 
ing on @ bustaeee. —To “engage in or carry on any business,’’ 
within the meaning of section 4274 of the Code of 1876, making it 
a misdemeanor to engage in or carry on an business. for which 
a license is required, without having first taken out such license, is 
to pursue such business for a profit, or as a means of livelihood. 
Whether it is one’s sole business, or is merely auxiliary to some 

other vocation, is entirely immaterial, the important inquiry being 

the intent of the party, which is generally, under proper instruc- 
tions from the court, a question for the determination of the jury. 
Grant v. State, 13. 


XX. SepvuctTion. 


A7. Birth of child as evidence of guilt.--On the trial of a defendant in- 
dicted for seduction, the fact that the prosecutrix had given birth 
to a child being evidence of cohabitation, a material ingredient of 
the offense, a charge, given‘at the instance of the prosecution, in- 
structing the j jury that they might consider that fact, if proved, in 
connection with the other evidence, in determining’ whether the 
defendant had had sexual intercourse with the prosecutrix is free 
from error. While it did not tend to connect the defendant with 
the offense, it did tend to prove the factum of sexual intercourse, 
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48. 


49. 


50. 


51. 


52. 


53. 


54. 


one of the material facts in controversy ; and properly understood, 
this is what the charge asserts. Cunningham v. State, 51. 

Corroboration of prosecutrix.—Under the statute making the seduc- 
tion of an unmarried woman under a promise of marriage, etc., a 
felony, and declaring that no conviction shall be had on the ‘‘un- 
edrroborated testimony of the female upon whom the seduction is 
charged,’’ it is not necessary that every fact testified to by the 
woman should also be testitied to by some other witness, but all 
the requirements of the statute are met, when the corroboration is 
of some matter material to the guilt of the accused, of some matter 
not merely formal, indifferent or harmless in its nature, the effect 
of which is to convince the jury that the corroborated witness has 
sworn truly ; and if, under this rule, the jury are convinced of the 
defendant’s guilt beyond a reasonable doubt, they are authorized 
and required to convict. Jb. 51. 

Same.—Hence, on the trial of a defendant indicted for seduction 
under the statute, the prosecutrix having testified to her seduction 


* by the defendant under a promise of marriage, and she being 


corroborated as to the promise of marriage, a charge, given at the 
request of the prosecuting attorney, when construed in reference 
to the evidence, is free from error, which instructs the jury, that 
“the corroboration mentioned in the statute does not mean that 
every fact testified to by the woman should be testified to by some 
other witness, but only that some other witness shall testify to 
facts and circumstances that convince you of the truth of the 
woman’s testimony beyond reasonable doubt.”” Jb. 51. 

When indictment sufficient.—An indictment for seduction under the 
statute (Code of 1876, § 4188, Pamph. Acts, 1880-81, p. 48), charg- 
ing, in the language of the statute, that the defendant, ‘‘by means 
of temptations, deceptions, arts, flattery, or a promise of marriage, 
seduced,’’ etc., being in conformity to the forms of indictments 
prescribed by the Code, and corresponding to the general rule of 
the common law, that such offenses ought to be stated or described 
in the words of the statute creating or defining them, is sufficient, 
although it does not charge the facts as to the means employed 
by the defendant to accomplish the seduction. Wilson v. State, 527. 

Prosecutrix can not testify to motive prompting her to sexual inter- 
course.—In seduction, it is not permissible he the prosecutrix to 
testify that she did not willingly yield to the embraces of the de- 
fendant, or that she yielded in consequence of a promise of mar- 
riage, or of any act or declaration of the defendant; that being a 
matter of inference or deduction to be drawn by the jury, from facts 
and circumstances proved or presumed, and not a fact to which a 
witness may testify. Jb. 527. 

When proposition of adjustment inadmissible against defendant. 
Nor is it permissible, in a prosecution for seduction, for the State 
to prove that the defendant was accused of the seduction, and, 
with knowledge of the accusation, sought an adjustment with the 
prosecutrix, where the fact of the accusation rested in mere hear- 
say, and the proposition for an adjustment did not embody or 
embrace an admission or confession of guilt. Jb. 527. 

Chastity necéssary element of the offense.—The word seduce, as found 
in the statute against seduction, importing not only illicit sexual 
intercourse, but also a surrender of the woman’s chastity, the 
existence of that virtue, at the time of the intercourse, is a neces- 
sary ingredient of the offense. Jb. 527. 

Same.—*‘By this it is not, however, intended that the woman, who 
may have at some time fallen, can not be the subject of seduction. 
That may be true, and there may be reformation ; and, at the time . 
she yields to the man’s embraces, she may have the virtue of 
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chastity, not in the high degree of the woman who has not strayed, 
but yet, within the meaning of the statute, entitling her to its pro- 
tection.”” Ib. 527. 

55. Corroboration of prosecutrix.—Under the statuge providing that a 
conviction can not be had for seduction on the ‘‘uncorroborated 
testimony of the female upon whom the seduction is charged.’’ the 
corroboratory evidence is sufficient, if it extendsto a material fact, 
and satisfies the jury that the woman is worthy of credit. (Cun- 
ningham *. The State, ante, p. 51, adhered to and followed on this 
point.) Ih. 527. - 

56. Burden of proof as to chastity.—The statute creating the offense o 
seduction, as amended, declaring that ‘‘no conviction shall be had 
under this section, if on the trial, it is proved that’’ the female 
averred to have been seduced ‘‘was, at the time of the alleged 
offense, unchaste,’’ chastity will be presumed, if there be not 
evidence to the contrary ; but if there be evidence to the contrary, 
a reasonable doubt as to the chastity of the woman is as fatal to 
a conviction, as is the existence of such doubt in reference to 
any other material fact. Ib. 527. 


XXI. Traprne 1x Farm Propvcts AFTER SUNSET AND BEFORE SURRISE. 


57. Statute construed.—An agent of a mortgagee who receives seed-cot- 
ton, conveye:! by the mortgage, from the mortgagor for his prin- 
cipal within th: prohibited hours, is guilty under the provisions of 
the statute making it a misdemeanor to buy, sell, receive, barter, 
or dispose of any cotton, etc., after the hour of sunset and before 
the hour of sunrise of the next succeeding day (Code of 1876, 
§ 4369). Reese v. State, 18. ‘ 


XXII. Trespass AFTER WARNING. 


58. What acts not covered by the statute.—Where a party is in the actual 
possession of land, either adverse or permissive, a prosecution 
under the statute for trespass after warning (Code, 1876, § 4419) 
can not be founded on a continuation of his oceupaney of the land 
after he has been warned by the trueowner. McLeod v. McLeod, 42. 

- 59. Prosecutor a competent witness.—The prosecutor in a prosecution for 
trespass aiter warning is not rendered incompetent as a witness 
by reason of the fact, that, under the statute (Code of 1876, § 
4420), he is entitled to the fine imposed on the defendant in case 

_of conviction. Bohannon v. State, 47. 

60. Prosecutor must have actual or constructive possession.—The purpose 
of the statute creating the offense of trespass after warning was 
to protect the possession of real estate against the entry of in- 
truders or trespassers, made in violation of such possession; and 
hence, the offense can not be made out, unless the prosecutor 
establishes in himself the possession, actual or constructive, of the 
on estate upon which the defendant is alleged to have trespassed. 

» ae 

61. When deeds to land competent evidence in.—Where one has the pos- 
sessio pedis, or actual possession of a portion of certain premises, 
his deed or other color of title is always competent evidence to 
create a constructive possession of the entire premises; and hence, 
in a prosecution for trespass after warning, the prosecutor and-de- 
fendant being co-terminous proprietors, each claiming to be in 
constructive possession of a narrow intermediate strip of land, 
upon which the trespass is alleged to have been committed, the 
deeds under which they claim are competent evidence for the de- 
fendant, for the purpose of showing the extent of the possession 
of both parties. Jb. 47. 
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62. Empaneling jury in capital case; when court need not send for absent 
jurors.—The primary court is not required to delay the empaneling 
of a jury for the trial of a capital case, because some of the per- 
sons whose names are on the venire served on the prisoner, are 
absent from the court room, engaged in deliberating upon their 
verdict in another cause; and the refusal of the court to send for 
such jurors when their names are drawn, is free fromerror. Shel- 
ton v. State, 5. 

63. Same; when objection to can not be made in appellate court.—An ex- 
ception can not be based on a ruling of the court which was 
induced by the objection of the party excepting; and hence, 
where, in a capita! case, some of the persous whose names were 
on the venire served on the prisoner, were absent from the court 
room, engaged in deliberating on their verdict in another cause, 
when their names were drawn, but afterwards, and before the 
empaneling of the jury is completed, they returned, and the court 
offered to replace their names in the hat for the purpose of en- 
abling the parties to select the remainder of the panel ioata them, 
but this is not done on account of objections made thereto by the 
defendant,—held, that the defendant, by his objection, waived the 
right to except to the refusel of the court to replace, on his 
motion, the names, of such persons in the hat, to be drawn as 





: jurors. Jb. 6. 
64. When order directing sheriff to serve prisoner in capital case with 
venire free from error.—When the term of the court continues i 


longer than one week, an order made in a capital case during the 
first week, fixing a day in the second week for the trial, ordering 
a special venire to be summoned, and directing the sheriff to 
“furnish the defendant, in his own proper person, with a list of 
the names of the persons so summoned, including those summoned 
for the regular juries for said second week, and a copy of the indict- 
ment in this case,”’ etc., is a substantial compliance with the 
statute, and free from error. Jb. 5. 

65. Floyd’s case, 55 Ala. 61, distinguished and limited.—The principle 
announced in Floyd’s case, 55 Ala. 61, that the list of jurors 
served on the prisoner should include only those regular jurors 
‘in attendance,’’ and not those who, though summoned as reg- 
ular jurors, were excused or discharged when the jury was organ- 
ized, is *‘ limited in its application to those cases where the trial 
is set, and the order made, at a time when the regular juries are 
summoned to be in attendance,”’ and is declared not to apply ‘‘to 
those cases where the order for the venire is made, and the trial 
set ata time before the arrival of the particular day when the 
regular juries are required to be in attendance.’’ Jb. 4. 

66. On appeal in capital case, service of venire and copy of indictment 
need not be affirmatively shown.—The record on appeal in a capital 
case need not show affirmatively that the prisoner was served, as 
required by the statute, with a copy of the indictment and venire ; 
but, in the absence of any objection in the primary court on that 
ground, sueh service will be presumed to have been properly and 
regularly made. Jb. 6. 

67. Making and service of list of jurors in capital case ministerial duties, 
and amendable.—The making of the list of jurors summoned for 

° the trial of a defendant indicted for a capital offense, is clerical, 
and its service on the defendant is executive or ministerial; and 
errors occurring therein, while the proceedings are in fieri, may 
= corrected by amendment under the order of the court. Kenanv. 
‘ ‘tate, 15. 
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68. Same.—Hence, the action of the primary court in permitting the 
sheriff, on motion of the State, to amend the list ot tain served 
on the defendant, so that it would correspond to the title of the 
cause, and to.correct the return of service, so that it would con- 
form to the truth and show a service on the defendant, is free from 
error. Jb. 15, 

69. Same.—While such an amendment should be made so soon as 
directed by the court, the delay in making it until after the trial is 
immaterial. Jb. 15. 

70. Summoning jury for trial of capital felony; provisions of statute 
mandatory.—Section 4874 of the Code of 1876, providing for the 
summoning of persons from whom a jury must be selected, im- 
paneled and sworn for the trial of a capital felony, imposes a duty 
on the court, and is mandatory; and if there is not a compliance 
with the provisions of the statute, error results, which will, on 
appeal or writ of error, reverse a judgment of conviction. Posey 
v. State, 490. 

71. Same; proper practice when order for jury and trial occur in same 
week.—When the order for summoning a jury to try a capital 
felony sets a day for the trial which falls within the week in which 
the order is made, the proper practice is to put on the list ordered 
to be summoned only the names of such of the drawn and sum- 
moned jurors for the week as are, when the order is made, in 
attendance on the court, leaving off such as were summoned and 
do not attend, and such as have been excused, and all talesmen 
summoned to supply their places. Jb. 490. 

72. Same; when order for, a reversible error.—Where the day fixed for 
the trial of a capital felony, and the order for summoning a jury 
therefor fell in the same week of the term of a court which con- 
tinued longer than one week, and the order directed the sheriff to 
‘‘summon one hundred jurors, including the regular venire, to 
serve as jurors in said trial,’’ held, that the word venire, as thus 
used, meant the order the clerk was required to issue for sum- 
moning petit jurors, under section 4744 of the Code, and that 
thereby the sheriff was commanded to place on his list the entire 
body of names set forth in the venire, whether summoned or not, 
and not merely those of the regular jurors who had been sum- 
moned, as contemplated by the statute; and hence, that error was 
c'early shown, which, in the absence of facts, appearing of record, 
clearly repelling the presumption of injury, would operate a re- 
versal of the judgment of conviction. Jb. 490. 

73. Right of accused to be confronted by witnesses against him; showing 
of what absent State witnesses will prove can not be forced on him. 
In all criminal prosecutions it is a constitutional right of the 
accused ‘‘ to be confronted by the witnesses ag:inst him,’’ that he 
may see them face to face, and have the opportunity of cross- 
examination; and it is a deprivation of this right for the primary 
court to permit to be read in evidence, at the instance of the State, 
and against the defendant’s objection, a written showing of what 
an absent State witness would prove, if present, which the de- 
fendant refused to admit for the purpose of obtaining a trial. 
Wills v. State, 362. 

74. Burden of proof in criminal cases; when not shifted to defendant. 
The State must, in every criminal case, show, in the first instance, 
beyond a reasonable doubt, and to the exclusion of every other 
reasonable hypothesis, every fact or circumstance necessary to 
establish the defendant’s guilt; and until this proof is made, espe- 
cially in cases depending entirely upon circumstantial evidence, 
the burden is not shifted upon the defendent to establish his inno- 
cence by introducing exculpatory or explanatory evidence ; and it 
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is error for the primary court to refuse a charge, requested by the 
defendant, embodying these principles. Wharton v. State, 356, 


75. Right of counsel for accused to argue questions of law to the court, 


considered.—Upon questions of law, which the court alone can 
decide, it may be that, when the opinion of the judge is formed 
and fixed, he may, in the exercise of a sound judicial discretion, 
decline to hear argument from counsel; but this discretion should 
be exercised sparingly and cautiously, and only when the question 
seems so clear as not to admit of argument. Amos v. State, 498. 


76. Fourteenth Amendment; questions to be considered under, which could 


not otherwise be considered under the statutes of this State.—It can 
not be doubted, that the Fourteenth Amendment, the acts of Con- 
gress and the rulings of the Federal Supreme Court upon them, 
require this court to consider questions which, in their absence, 
could not be considered; and hence, that if, in the drawing and 
organization of a jury, grand or petit, it was shown by proof on 
motion, that any citizen of the county, possessing the qualifica- 
tions prescribed by the statutes of this State, had been left off the 
panel because of his race or color, it would be the duty of the 
primary court, before which such motion could alone be made in 
the first instance, to quash such illegally drawn or summoned 
panel, or any indictment found by a grand jury thus illegally con- 
stituted; but a motion to that end, to be entertained, like any 
other incidental motion in a cause, should be made, if the objection 
be to the grand jury, before pleading to the indictment, and if to 
the venire of the petit jury, before entering upon the trial. Green 
v. State, 26. 


77. Grand and petit jurors; selection of, and powers of the courts over. 


In this State, the officers charged with the duty of selecting jurors, 
nd and petit, as to whom a high standard of qualifications is 
xed by statute, must be governed by their opinion and judgment, 
being equally bound by their oaths to reject persons who, in their 
opinion, do not possess the requisite qualifications, as to select 
those who come up to the standard; and this court is forbidden 
by statute to inquire, in any collateral proceeding, whether or not 
these officers have judiciously selected a jury list of persons pos- 
sessing the requisite qualifications. Jb. 26. 


See CHARGES TO Jury, 2-5. 


CROPS. 
1. Growing crop personal property; title of personal representative thereto. 


A growing crop, the product of annual sowing or planting, is per- 
sohal property, falling strictly under the denomination of em- 
blements, and passes to the personal representative ; and his title 
thereto, without rd to the time of his appointment, has rela- 
tion to the death of the decedent, enabling him to maintain suits 
at law against those who may take or convert it in the interval be- 
tween the death and the grant of administration. Mitcham & 
Smith v. Moore, Adm’r, 542. 


CUSTOM. 


1. Custom or usage of trade; when admissible in aid of interpretation of 


contract.—**The true and appropriate office of a usage or custom is, 
to interpret the otherwise indeterminate intentions of parties, and 
to ascertain the nature and extent of their contracts, arising, not 
from express stipulations, but from mere implications and pre- 
sumptions, and acts of a doubtful or equivocal character,’’ and, 
on this principle, ‘‘the usage or habit of trade or conduct of an in- 
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dividual, which is known to the person who deals with him, may 
be given in evidence to prove what was the contract between 
them.” M. & E. R. Co. vr. Kolb, 396. 


2. As to proof of custom, see Herring, Farrell & Sherman v. Skaggs, 
6. 


See AcEncy, 6, 7; Common Carrier, 1-4. 


DAMAGES. See ArracuMent Bonn, 1, 2, 5, 8, 9; Contracts, 8. 


DEEDS. 


1. Based on immoral consideration.—When a conveyance of land is exe- 


cuted in consideration of future illicit intercourse between the 
grantor and grantee, the legal title passes, notwithstanding the il- 
legality of the consideration. Hill v. Freeman, 200. 


2. When void on account of misrepresentation of contents. —If the 


grantor’s signature to a deed is obtained by misrepresentation of 
its contents, or by any other fraudulent means, by which he is in- 
duced to sign it, being ignorant of its contents, and thereby exe- 
cuting a conveyance he did not intend to make, this constitutes 
fraud in the execution of the deed, and renders it absolutely void 
and inoperative, even in a court of law. Johnson v. Cook, 537. 


3. Same; admissibility of evidence.—Hence, on the trial of a petition 


for a supersedeas of a writ of possession in an ejectment suit, 
founded on a release executéd by the plaintiff to the defendant, 
which is resisted by a stranger to the record, at whose instance, 
and for whose benefit, but without the plaintiff's knowledge or 
consent, the suit was brought in the plaintiff’s name, on the ground 
that the plaintiff, before the suit was commenced, had, by deed, 
conveyed the land described in the writ to him, and that, therefore, 
the release was inoperative against him, evidence tending to show 
that the consideration expressed in the deed was nominal, and 
never paid, that the plaintiff, who could neither read nor write, 
was ignorant of the contents of the deed. when he signed it, and 
was induced to sign it by misrepresentations, made by the grantee’s 
agent, of its contents, thereby causing him to sign a conveyance 
he did not intend to make, is competent for the defendant, for the 
purpose of showing fraud in the execution of the deed, and that, 
for that reason, the grantee had no standing, legal or equitable, in 
court.. Ib. 537. 


4. Deed to land void as against adverse claimant in possession.—The de- 


fendant, in such case, having been in the adverse possession of 
the land, claiming to own it, at the time suid deed was executed 
by the plaintiff, this also rendered the deed void and inoperative 
as against him; the rule being, that a conveyance of a mere right 
to sue for property, claimed and held in adverse right, is absolutely 
void as to such adverse holder, and, as against him, it never, at 
any stage of the proceeding, acquires any force, legal or equitable. 
Ib. 537. 


5. Conveyance of railroad; what are conditions precedent.—Where a 


railroad company, incorporated under the laws of, and owning an 
unfinished railroad in, this State, sold, and executed to another 
railroad corporation a conveyance of, its right of way, road-bed, 
grading, etc., the conveyance providing, ‘‘that this deed is to have 
effect, and be operative only upon the express condition and un- 
derstanding,’’ that certain conditions specifically enumerated and 
set forth therein, requiring, among other things, a completion of 
the railroad conveyed within a given time, and the issue and 
transfer by the purchasing company of an amount of its capital 
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6. 


~I 


10. 


11. 


12. 


13. 


stock equal to the paid up stock of the selling company, are com- 
plied with by the purchasing company,—/e/ld, that these condi- 
tions are not subsequent, but precedent to the passing of the title 
intended to be conveyed, and that, the said conditions not having 
been complied with, and the bankruptcy and dissolution of the 
purchasing company having rendered performance impossible, by 
the terms of the conveyance, the title, as between the contracting 
parties, did not and could not pass, by reason of the non-perform- 
ance of the conditions. 7. & C. R. R.Co.v. E. A. R. R. Co. 426. 


Can not be changed by contemporaneous parol agreement.—While it 


is a rule of law, that, in the interpretation of a written instru- 
ment, the court is permitted to place itself in the situation of the 
contracting parties at the time of its execution, and to consider the 
occasion which gave rise to it, the relative position of the parties, 
and the obvious design they intended to accomplish, this rule can 
not be so extended as to supplement the writing with proof of a 
contemporaneous oral agreement, which changes its meaning ; and 
hence, the deed under which the purchasing company in this case 
acquired its rights, reserving the title in the grantor, as security, 
at least, until all the conditions contained in the deed are per- 
formed, proof of a contemporaneous parol agreement, which would 
operate to estop the selling company from asserting its title, upon 
the performance by the purchasing company of only one of such 
ceabiitlons, is inadmissible. Jb. 426. 


. New term can not be added to, by parol.—It is not permissible, by 


»arol proof, to add a new term to a written contract, not expressed 
in the writing, but alleged to have been understood and assented 
to in the negotiation. Jb. 426. 

When self-proving.—A deed to land, executed by a sheriff and duly 
acknowledged fe him, and recorded in the office of the judge of 
probate of the county in which the land lies, within twelve months 
after its execution, is self-proving, and may be admitted in evi- 
dence without proof of its execution. Parsons v. Woodward, 348. 


. Declaration of trust or covenant to stand seized, not a conveyance. 


A mere declaration of trust, or a covenant to stand seized, executed 
by a husband in favor of his wife for her life, and in favor of their 
children after her death, and containing no words of conveyance, 
does not operate to divest the legal estate, or to create an interest 
in lands, of which a court of law can take notice. Tutwiler v. 
Munford, 308. 

No*ice of unrecorded deed; what is not.—Where a father executed to 
his son, for a valuable consideration, a conveyance of a tract of 
land, on which they both resided, and the deed was never recorded, 
and no change was made in the possession of the land, this gave 
no notice, actual or constructive, that the title had passed out of 
the father. Watt v..Parsons, 202. 

When recorded deed inoperative against judgment creditor.—An unre- 
corded deed to land is inoperative against a judgment creditor of 
the grantor, having no notice thereof. Jb. 202. 

Statutes of registration; what parties protected by.—The purpose of 
statutes of_registration is the protection of innocent purchasers 
and creditors against secret or unknown conveyances, and it is 
only as to them unregistered conveyances are avoided ; as between 
the parties, and as to all others than the creditors or purchasers 
designated in the statute such conveyances are valid and operative. 
Tutwiler v. Montgomery, 263. 

Same; only judgment creditors protected by.—The only class of cred- 
itors now protected by the statute against unregistered conveyances 
of land, whetlier absolute or conditional, are judgment creditors ; 
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and they are protected, although they may not have acquired a lien 
by the issue of execution. Jb. 263. 

14. Notice as effectual as registration.—Notice, actual or constructive, is 
as effectual as registration to render a conveyance valid and opera- 
tive as against creditors, purchasers, or mortgagees. Jb. 263. 

15. What operates as constructive notice.—Where a party has knowledge 
or information of a fact which ought to have elicited inquiry, he 
must be deemed to have notice of all facts to which the inquiry, if 
he had pursued it, would have led him. Jb. 263. 

16. Possession of land; when notice of unrecorded deed.—The possession 
of land by the grantee in an unregistered conveyance, in person or 
by his tenants, being a visible sign of ownership, which would put 
a prudent man upon inquiry as to the right in which it is claimed, 
operates as notice of the conveyance, protecting it against cred- 
itors, purchasers, or mortgagees. Jb. 263. 

17. When creditor not protected against unregistered conveyance.—-W here 
lands of a delendnas in execution were sold under the execution 
by the sheriff, and, at the time of the sale, the lands were not in 
the possession of the defendant, but in the possession of tenants 
of his vendee under a prior unrecorded deed, the want of posses- 
sion in him was a fact which ought to have put the purchaser on 
inquiry ; and if he did not make inquiry, his negligence can not 
entitle him to claim protection, against the unrecorded deed, of 
which the inquiry would have given information. Jb. 263. 


See EvyectMeNtT; Girts; RAILROADS. 


DEPOSITION. 


1. Practice in reading to the jury.—When a party reads in evidence a 
part of a deposition taken at the instance of his adversary, he 
thereby makes it his own testimony to the same extent as if he had 
taken it, and his adversary is entitled to read the whole of it; but 
whether it shall be read while the party offering a part of it is 
introducing his evidence, or the reading of it shall be deferred until 
the introduction of evidence by the other party, is a matter of 
discretion in the primary court. Herring, Farrell & Sherman v. 
Skaggs, 446. 


DETINUE. 


1. Whenlegal title necessary to maintain.—In detinue the plaintiff, not 
having had actual possession, must prove a legal title. Jackson, 
Morris & Co. v. Rutherford, 155; Russell v. Walker, 315. 

2. Assignee of chattel mortgage may maintain.—An assignment of a 
chattel mortgage passes the legal title to the chattel conveyed 
thereby, and authorizes the assignee to maintain detinue for its 
recovery in his own name. Russell v. Walker, 315. 

. Mortgage; when legal title not conveyed thereby.—A_ parol agreement 
by a debtor, that certain personal property belonging to him 
‘should stand good for his indebtedness,’’ not accompanied by a 
delivery or change of possession, does not convey the legal title, 
but creates an equitable lien merely, which will not support an 
action of detinue. Jackson, Morris & Co. v. Rutherford, 155. 

4. When actual possession sufficient evidence of title to maintain.—While 
it is a general rule that, to maintain the action of detinue, the 
plaintiff must have, at the commencement of the suit, a general or 
special property in the chattel sought to be recovered, as against a 
mere wrong-doer, who has invaded the plaintiff’s possession, a 
recovery may be had on the plaintiff’s prior. possession, accom- 
panied with a claim of right. Huddleston v. Huey, 215. 


w 
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5. Personal property of a decedent; interest of distributee merely equita- 


ble.—A distributee of an intestate’s estate has only an equitable 

interest in the personal property belonging to the intestate at the 

time of his death, which will not support detinue, the legal title 

9 vesting in the personal representative when appointed. 
. 215. 


6. Statutory action ag the recovery of chattels in specie; rules governing 


7 Detinue for timber severe 


detinue applicable.—The statutory action for the recovery of chat- 
tels in specie corresponds to, lies oly when, and is governed by 
the rules (except as otherwise provided by statute) which govern, 
the common law action of detinue ; and to support it, the plaintiff 
must have either a special or general property in the chattels, and 
the right to immediate (pany Cooper v. Watson, Adm’r, 252. 

from freehold; when can not be maintained. 
While the general rule is, that when things, which, in their 
natural state, form part of the freehold, are severed therefrom, 
and converted into chattels, they belong to the. owner of the land, 
mere changes in the form of such things, so long as the identity 
of the original material can be traced, not working a change of 
ownership, and he may maintain detinue for them, if they are 
removed from the freehold, yet, the law not permitting the title to 
land to be inquired into directly in personal actions, the owner of 
the freehold can not maintain that action, if he can show title to 
the things severed from it only by showing title to the land, and, 
at the time of the severance, he had not actual or construc- 
tive possession of the land, but it was then held and occupied ad- 
versely tohim. Jb. 252. 


8. Present unqualified right of possession necessary to maintain.—In 


order to maintain detinue or the statutory action for the recove 
of chattels in specie, the plaintiff must have, as against the defend- 
ant, a present, unqualified right to the possession of the chattel, in 
its present form; and hence, if there any preliminary act or 
condition precedent to be performed, before the unqualified right 
of F seo ony attaches, the action can not be maintained. Seals v. 
Edmondson, 295. 


9. When can not be maintained.—The owner of a few of a large number 


of bales of cotton stored in a burning warehouse, having saved a 
part of the cotton, declaring at the time that if he could not hold it 
under the law, he would surrender it on being paid for his labor 
and expense in saving and baling it, and the warehouseman, with 
knowledge of the services and of the terms on which they were 
being rendered, having assented thereto, or acquiesced therein, 
this constituted a contract between the parties, entitling the per- 
son rendering the services, the cotton not being identified as his — 
own, to payment for his labor and expense in saving and baling the 
cotton, and to its possession until he was paid; and to enable the 
warehouseman to maintain detinue against such person for the 
recovery of the cotton so saved and baled, he must first pay or 
tender the value of the services performed, and the amount of ex- 
nses incurred in saving and baling the cotton. Jb. 295. 


10. When can be maintained.—But if the warehouseman objected to the 


services tendered and performed, and did not afterwards expressly 
or impliedly assent to the terms proposed, then there was no con- 
tract between the parties, and a payment or tender of the value of 
the services performed, and of the expenses incurred in saving 
and baling the cotton was not necessary to enable him to maintain 
detinue for the recovery of the cotton. Jb. 295. 


11. Same; what not sufficient evidence of title to defeat.—The fact that 





—_ rendering such services owned twelve out of seven hun- 
dred and fifty bales of cotton stored in the warehouse, unidentified 
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cotton enough to make fourteen bales only having been saved from 
the fire, does not of itself tend to prove that any part of the cotton 
saved by him was his property. Jb. 295. . 


DOWER. 

1. Sale of land by administrator; when widow can not claim part of 
proceeds in lieu of dower.—On a sale of a decedent’s lands by the 
administrator under an order of the probate court, the court has 
no authority to decree the widow compensation in lieu of dower 
out of the proceeds of the sale, when ae did not file her consent in 
writing before the sale, that her dower might be sold with the re- 
version. Jenks v. Terrell, Adm’r, 238. 


EJECTMENT. 


1. Right of plaintiff in ejectment to recover on prior possession.--A 
plaintiff in ejectment, without proof of documentary title, es- 
tablishes a prima facie right of recovery, by showing prior posses- 
sion under claim of title, or by the exercise of acts of ownership, 
through himself or tenants; but if, in such case, he fails to show 
such prior possession, he has no right to recover even against a 
naked trespasser. Doe ex dem. etc., v. Clayton, 359. 

2. Recovery in ejectment only binding on parties and privies.—A recovery 
in ejectment or the statutory real action in the nature of ejectment 
is only binding on the parties to the suit and their privies in estate 
or blood. Miller v. Vaughan, 312. 

3. Real actions; effect of recoveries in this particular case.—Two statu- 
tory real actions in the nature of ejectment having been brought, 
and recoveries had therein, for the same land, one by and in favor 
of H. against M., and the other by and in favor of M. against, , = 
the recoveries prove that, as between M. and V., M. was entitled 
to the possession, but that, as between M. and H., the latter had 
the better right; and H. having a better right than M., and the 
right of M. being superior tothat of V., it follows, that, as between 
the three, H. held the paramount title. Jb. 312. 

4. Same; execution of writs of possession.—Writs of possession in both 
cases having been issued, and placed in the hands of the sheriff 
at one and the same time, he called on M. and informed him that he 
was ready to execute his writ by evicting V. and putting M. in ee 
session, telling him, at the same time, that he should then turn him 
out of possession and put H. in, under her writ. M. having de- 
clined to take possession, requesting that his writ be not then 
executed, the sheriff executed the writ in favor of H., and, at her 
request, placed V.in possession as her tenant, to whom she let the 
premises for the ensuing year. The sheriff returned M.’s execu- 
tion ‘‘notexecuted ;’’ and afterwards M. sued out an alias writ, 
placed it in the hands of the sheriff, and, under it, had V. turned 
out, and himself put in possession. Thereupon V. filed his peti- 
tion and per we a supersedeas, and on the hearing the circuit 
court quashed and set aside the alias writ and its execution, and 
ordered the possession to be restored to V. On the trial of the 
supersedeas it was also shown that, subsequent to the time V. as 
agent of H. was put in possession, he purchased the land from her, 

and had the title conveyed to his wife. Held, 

(a) That it was the duty of the sheriff to have executed both 
writs simultaneously, leaving H. in possession by title paramount 
to both M. and V., and this was the legitimate effect of the sheriff’s 
doings in the premises; and that he should have returned the 
writs accordingly. 
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(b) That when V. was put into possession as H.’s agent, he 
ceased to hold under his own right or claim, and became the 
tenant for, and held in the right of H. 

(ec) That in suing out an alias writ of possession, after he had 
declined to be put in possession when offered by the sheriff, M. 
sought to make, and did make an improper use of the process of 
the court, and his alias writ was property quashed. 

(d) That V. having entered and acquired his possession under 
and in the right of H., when her writ had turned M. out and 
put her in possession, he had a sufficient right and interest in the 
subject-matter to authorize him to move for the vacation of the 
alias writ andits execution. Jb. 312. 


5. An equitable title to land no defense to an action of ejectment.--An 


action of ejectment, or the corresponding statutory real action can 
not be defended upon an equitable title, whatever may be its 
strength. Tutwiler v. Munford, 308. 


6. Ejectment against husband; equities of the wife no defense.—Where 


husband and wife exchanged with another the wife’s lands in 
Virginia and Maryland for lands in this State, but, by mistake, a 
deed to the lands taken in exchange was made to the husband, 
who thereafter executed and delivered to the wife a written instru- 
ment, covenanting to stand seized of the lands for her use during 
her life, and at her-death for the use of their children, but con- 
taining no words of conveyance; and afterwards the lands were 
levied on and sold by the sheriff under attachments sued out by 
the husband’s creditors, the sheriff executing to the purchaser a 
deed,—he/d, in an action at law, brought by the purchaser against 
the husband, to recover the lands, that, the legal estate in the 
lands residing in the husband at the time of the levy and sale 
under the attachments, the purchaser acquired it by his purchase 
and the conveyance executed to him by the sheriff; and that, hav- 
ing the legal estate and the right of possession, he was entitled to 
recover, whatever may be the equities of the wife and children 
under the covenant to stand seized. Jb. 308. 


7. Ejectment by administrator to recover lands for distribution; what no 


defense.—An administrator having authority under the statute to 
sell lands for distribution as well as for the payment of debts, he 
can maintain ejectment against strangers holding adversely to him- 
self and the heirs, to recover lands of his intestate, as well for dis- 
tribution as for the payment of debts; and hence, it is no defense 
to such action, that all the debts have been paid, or are barred by 
the lapse of time. Morgan v. Casey, Adm’r, 223. 


8. Ejectment by administrator de bonis non to recover lands sold by his 


predecessor, but not conreyed; payment of purchase-money and dis- 
tribution no defense.—To an action of ejectment, brought by an ad- 
ministrator de bonis non to recover lands which had been sold by 
his predecessor under an order of the probate court, but of whic 
no conveyance had been executed to the purchaser, the fact that 
the purchase-money had been paid to, and distributed among the 
‘heirs, by his predecessor, is no defense, although the recovery is 
sought for the purpose of distribution. Jb. 222. 


9. Writ of possession in ejectment; when release sufficient to authorize 





supersedeas.—An instrument, duly executed by a plaintiff in eject- 
ment to the defendant after a recovery, founded on a valuable con- 
sideration, acknowledging full satisfaction and settlement of the 
my eye and releasing and forever discharging the defendant, 

is heirs and personal representative ‘‘from any further liability 
whatever on account of said judgment, both as to the damages and 
the possession and title’’ to the land recovered, and granting, con- 
veying and releasing all his right, title and interest in and to said 
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land, and his ‘‘right rel or meng ae or the execution of writ of - 
session under said judgment,’”’ to which he might be entitled, 
operates as a valid release of the plaintiff’s right and interest in 
the recovery, and in the land, and entitles the defendant, as 
against the plaintiff, to a supersedeas of a writ of possession is- 
sued on the judgment, and to a satisfaction of the judgment. 
Johnson v. Cook, 537. 


See Deeps 3, 4; Lrwrrations, STATUTE OF. 


EQUITY. See CHANceEry. 
ERROR AND APPEAL. 


1. 


to 


When decree not final.—To a bill filed to enforce a vendor’s lien on 
land for unpaid purchase-money purchasers at a tax sale, made 
aiter the complainant’s lien had accrued, who were in adverse 
possession, claiming title under their tax deed, having been made 
varties defendant, they demurred on the ground that they were 
improperly joined.as defendants, and that the court had no juris- 
diction to litigate and determine the validity of their title, and 
their demurrer having been sustained, and the bill dismissed as 
to them, a decree was rendered at a subsequent term granting the 
relief prayed against the other defendants, and from this decree 
the complainant appealed. Held, that the decree sustaining the 
demurrer interposed by the purchasers at the tax sale, and dis- 
missing the bill as to them was interlocutory and not final, and 
that errors could be assigned thereon, although more than one 
year had elapsed after it was entered before the appeal was taken. 
Randle, Adm’r, v. Boyd, 282. 


. Motion for new trial; its effect on finality of judgment.—While a mo- 


tion for a new trial, made after verdict and judgment in the pri- 
mary court, is pending and undetermined, a stay of execution hav- 
ing been ordered to await the determination of the motion, there 
is no such final judgment as will support an appeal to this court ; 
and an appeal, taken during the pendency of such motion, will be 
dismissed. Kinney v. S. & N. Ala. R. R. Co., 536. 


. Order removing cause from State to Federal court, a final judgment, 


from which appeal lies.—An order made by the probate court, ina 
proceeding instituted by a telegraph company to condemn the 
right of way along the road-bed of a railroad company for the es- 
tablishment of its line of telegraph, removing the cause from that 
court to the Federal court, under the provisions of the act of Con- 
gress, is a final judgment, from which an appeal or writ of error 
will lie. Ex parte Southern Telegraph Co., 564. 

When decree not barred of review on appeal by statute of one year.--A 
bill having been filed to enforce a vendor’s lien on land for un- 
paid purchase-money, to which one of the defenses relied on was 
payment, a decree was entered on 2ist July, 1880, on submission 
on pleadings and proof, declaring that the complainant had a lien on 
the land, and that he was entitled to relief, and, after reciting that the 
proof on the defense of payment was contradictory in some mate- 
rial particulars, ordering ‘‘that said matters of payment be re- 
ferred to the register who will state an account,’’ debiting the pur- 
chaser with the purchase-money and interest, and crediting him 
with any sums justly and legally paid, and showing balance due 
thereon. On 5th March, 1881, the register antes reported, the 
report was confirmed, and a decree of sale entered; and, on 22d 
December, 1881, this appeal was taken. Held, on motion of the 
appellee to strike out assignments of error based on the decree of 
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2ist July, 1880, on the ground that it was rendered more than one 
year before the appeal was taken, that said decree was interlocu- , 
tory, and was open to review on this appeal. The motion was, 
therefore, overruled. Stringfellow v. Ivie, 209. 


5. Presumption in favor of ruling of primary court.—The jurisdiction 


of justices of the peace in actions of detinue being limited to fifty 
dollars, a judgment rendered in a justice’s court in such action, 
determining the right to property of greater value, is without ju- 
risdiction and void; and where, on the trial of an action of trover, 
brought to recover damages for the conversion of a chattel shown 
to be of the value of one hundred dollars, the circuit court ruled 
out evidence of a former recovery in detinue before a justice of the 
peace, offered by the defendant in bar of the action, on appeal, 
the bill of exceptions purporting to set out all the evidence, and it 
not showing that any proof was offered, that the justice had juris- 
diction, this ruling of the primary court is presumed to have been 
based on the ground of want of jurisdiction in the justice, and is 
free from error. Rodgers v. Gaines, 218. 


Same.—The parties having appeared, and, not demanding the inter- 


vention of a jury, submitted a motion and controverted ques- 
tions of fact arising thereon to the decision of the primary court, 
if, on appeal, the decision of that court on mere matters of fact— 
on the effect or weight of the evidence—is revisable, the burden of 
showing that it is plainly erroneous, rests on the party complain- 
ing. Lehman Bros v. Howze, 302. 


7. Same.—When the bill of exceptions does not purport to set out all 


the evidence, this court will, on appeal, presume that there was 
testimony to. justify all the rulings of the primary court, if, under 
any state of proof, they would be free from error. M. & E. R. R. 
Co. v. Kolb, 396. 


8. Error in sustaining demurrer to special plea; when presumption of 


injury prevails.—Where a demurrer toa special plea is erroneous! 
sustained, the error is without injury and not a cause of reversal, 
if it appears that the defendant has had, under the general issue, 
the full benefit which could have been derived from the special 

lea; but that fact must affirmatively appear from the record, and 
if it does not, injury will be presumed, thereby causing a reversal. 
Mitcham & Smith v. Moore, Adm’r, 542. 


9. Decision of primary court on issue of fact; when will not be reviewed 


on appeal.—Where a defendant in a criminal case moved to quash 
the indictment on matters dehors the record, and set up the same 
matters in a plea in abatement, and an issue of fact was formed 
on the averments of the motion and plea, which, by the written 
consent of the solicitor for the State and the detendant, was sub- 
mitted to the court for decision, without the intervention of a jury, 
and the court found the issue in favor of the State, but made no 
special findings of the facts disclosed by the evidence, the decision 
of the primary court on the issue of fact, thus formed and tried, 
will not be reviewed by this court on appeal or writ of error. 
Green v. State, 26. 


10. Same; when sustained by the record.—The defendant being a negro, 


and the issue thus formed being, in substance, whether, in select- 
ing the grand jury by which the indictment was found, the sheriff, 
judge of probate and clerk of the circuit court refused to place on 
the list, or in the box from which juries were drawn, the names of 
persons of African blood, becayse of their race and color, and all 
the testimony introduced on the trial of this issue, which the bill 
of exceptions purports to set out, showing affirmatively that no 
person was excluded from the jury box, or from the jury, on ac- 
count of his race, color or previous slavery, and there being an 
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11. 


12. 


13. 


14. 


15 


. 


entire absence of testimony that there was in the county a single 
person of African blood, who possessed the requisite qualifications 
of a grand juror, but, on the contrary, the testimony of the only 
two witnesses examined, the sheriff and the clerk, being that there 
was none such; this court, if the decision of the primary court 
in favor of the State on this issue could be reviewed on appeal, 
could not affirm, on any known rule of judicial action, that the 
officers charged with the duty of drawing the jury have violated 
that duty, and that the witnesses have sworn falsely, but would 
be compelled to hold, that the primary court has made a true 
finding according to the evidence. Jb. 26. 

When decisions of the United States Supreme Court are binding on this 
court.—On all questions arising under the Federal Constitution 
and the acts of Congress thereunder, the rulings of the Supreme 
Court of the United States are final; and to the law as declared 
by that court touching such questions, this court has uniformly 
conformed its rulings. Jb. 26. 

Striking answer from file; when error not shown.—On appeal all rea- 
sonable presumptions are indulged to support the judgment or 
decree of the primary court, and no intendments are made for its 
reversal; and hence, this court can not say that the chancery 
court erred in striking answers to a cross-bill from the file, or in 
refusing to allow answers. to be filed thereto, when they are not 
embodied in the record. Hale v. Vaughan, Exv’r, 145. 

When rulings of primary court error without injury.—When a bill 
of exceptions, taken by the plaintiff, purports to set out all the 
evidence, and he fails to show any title in himself by reason of 
his failure to incorporate a transcript and deed in his bill, the 
ruling of the primary court, if erroneous, must be regarded as 
error without injury to his legal rights, and will not operate to 
reverse the judgment rendered against him. Pearce v. Clements, 
256. 

Practice on appeal, when satisfaction of judgment in a court of law 
has been coerced.—When a plaintiff coerces satisfaction of an or- 
dinary judgment of a court of law, and afterwards sues out an 
appeal to this court, the appeal will, on motion of the appellee, be 
dismissed ; and if he coerces payment of the judgment after he 
has taken the appeal, this court, on being informed thereof, will 
withhold the certificate of reversal, unless the money collected is 
refunded to the defendant in execution. Phillips v. Towles, 406. 

Same, when decree of probate or ‘chancery court has been coerced. 
But this is « discretionary power, to be exercised by the appellate 
court only for the prevention of injustice, oppression, or vexation ; 
and hence, in all cases of appeals from the chancery and probate 
courts, the decrees of which are of a peculiar nature, and not 
necessarily entireties, as are judgments at law, if the suin coerced 
out of the defendant in execution is admitted to be due, or there 
seems to be no controversy or bona fide dispute as to the fact that 
it is due, so that the appellate court can clearly see, frédm the facts 
resented in the record, that, upon a new trial, a less sum can not 
e recovered by the plaintiff, a motion to dismiss the appeal, or 
stay proceedings should be refused. Jb. 406. 


16. When assignments of error considered as waived.—Assignments of 


error, which are not insisted on in argument, will be regarded as 
waived. Robertson v. Bradford, 116. 


17. When this court will not reverse on exceptions to admissibility of evi- 


dence.—This court will not reverse on exceptions reserved to the 
rulings of the primary court sustaining objections to questions 
propounded to a witness by the appellant, when it does not appear 
trom the questions, that the answers sought to be elicited may not 
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have been immaterial, foreign to the issue, or otherwise illegal, 
and it is not shown by the record what answers the witness was 
expected to give. Allen v. State, 23. 

18. On appeal in capital case, service of venire and copy of indictment 
need not be affirmatively shown.—The record on appeal in a capital 
case need not show affirmatively that the prisoner was served, as 
required by the statute, with a copy of the indictment and venire; 
but, in the absence of any objection in the primary court on that 
ground, such service will be presumed to have been properly and 
regularly made. Shelton v.*State, 5. 

19. Appeal in criminal cases; can not be prosecuted by an escaped pris- 
oner.—As escaped prisoner, who has been convicted of crime, can 
not be permitted to prosecute an appeal in this court to reverse 
the judgment of conviction, until he submits himself again to the 
custody of the law, and to the jurisdiction of the court. (Over- 
ruling Parsons v. State, 22 Ala. 50.) Warwick v. State, 486. 

20. Same; when motion to dismiss will be granted.—Hence, in this case, 
an appeal from a conviction of murder, it being shown to the satis- 
faction of the court. that the prisoner had escaped from the custody 
of his jailer, and was a fugitive from justice, it was ordered, on 
motion of the Attorney-General, that the appeal should be dis- 
missed, unless it is made to appear, on the regular call of the 
docket of the Division from which the appeal was taken, at the 
next term of this court, that the prisoner had submitted himself to 
the jurisdiction of this court, by returning to the custody of the 
proper officer of the law. Jb. 486. 

21. Same; evidence in support of motion to dismiss.—The motion to dis- 
miss the appeal in such case may be granted on affidavits showing 
that the prisoner had escaped from custody, and was a fugitive 
from justice, without previous notice to the appellant or his coun- 
sel. Ib. 486. 

. Record on appeal; what not a part of.—An unsigned paper, styled 
‘‘memoranda ot register,’’ and found at the end of the transcript, 

- and after the register’s certificate thereto, followed by this state- 
ment in parenthesis: ‘‘ The foregoing is an épitome of facts as 
noted by the register on the reference, and which is attached to 
the record as made out in this case, at request’’ of appellant’s 
solicitor, can not be considered as a part of the record. Weaver v. 
Cooper, 318. 

23. What not proper pert of transcript on appeal.—The opinion of this 
court on former appeal is not a proper part of the transcript on a 
subsequent appeal; and if included in the transcript, no costs 
will be allowed for it. Rosette v. Wynn, 146. 

24. Transcript seat up as a return to certiorari; its effect on former tran- 

script.—Where there is any repugnancy between the contents of 
the orignal transcript, and that sent up as a return to a certiorari 
awarded by this court, the latter must be regarded as the true and 
correct record. Pearce v. Clements, 256. 
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ESTATES OF DECEDENTS. 


1. Sale of decedent’s land; when void.—An order of the probate court 
for the sale of a decedent’s land, based on an application which 
does not allege the existence of facts upon which the jurisdiction 
of the court is made by statute to depend, is coram non judice and 
void ; and a Bale made in pursuance thereof is a nullity. Robert- 
son v. Bradford, 116. 

2.- Sale of testator’s land by personal representative; when unauthorized 
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by will and void.—When a will gives no authority to sell land, ex- 
cept for final division, which is postponed until after the testator’s 
youngest child becomes of age or marries, a sale under the will by 
the personal representative before that time is void, conveying no 
title, and presenting no obstacle to a recovery at law by the heirs. 
Massey. Adm’r, v. Modawell, 421. 


3. Decree of sale of decedent’s land; conclusiveness of its recitals on col- 


lateral attack.—When a decree of the probate court, ordering a sale 
of a decedent’s land, recites as a fact that the necessity for the 
sale was proved by depositions taken as in chancery cases, the 
decree is final and conclusive upon that matter, when collaterally 
assailed, and can not be impeached by a reference to the deposi- 
tions upon which the court proceeded. Massey v. Smith, 173. 


4. Sale of decedent’s lands; what interest passes under.—A decree of 


6. 


~I 


aw 


the probate court ordering, on the petition of the personal repre- 
sentative of a decedent’s estate, the sale of lands, and a sale and 
conveyance made thereunder, must be taken and construed in 
connection with the petition; and hence, if the petition, averring 
that the decedent owned and possessed, at the time of his death. 
a designated undivided interest in the lands, seeks only the sale of 
that interest, a decree ordering the sale of the entire estate in the 
lands, and a sale and conveyance made under and in pursuance of 
the decree, pass to the purchaser only the designated interest des- 
cribed in the petition, constituting him a tenant in common with 
the other owners. Fielder, Ex’r, v. Childs, 567. 


. Application for sale of decedent’s lands; necessary averments.—In a 


petition to the probate court by an administrator for the sale of a 
decedent’s lands, for the payment of debts, or for distribution, if 
the decedent left_a will, that fact should be averred, and also the 
names of the several devisees; and if the widow is ohne of the 
devisees, and she has dissented from the will, these facts should 
also be stated. Meadows v. Meadows, 356. 


Same; proof of dissent by widow from will.—Facts within the mere 


knowledge of a judge, unless of such a character as come within 
judicial cognizance, can not be considered as part of the testimony 
in a cause, unless offered in evidence, or admitted in the pleadings ; 
and hence, it is error for the probate court, on the trial of an ap- 
plication by an administrator for the sale of a testator’s lands, to 
consider as evidence the widow’s dissent from the will, unless it 
is actually introduced, although it is on file in said court as one 
of the papers connected with the administration of the estate. 
Ib. 356. 


. Same; when averments sufficient—Where an application by an ad- 


ministrator to the probate court for the sale of a decedent’s lands 
for the payment of debts avers the amount of the debts due by 
the estate and the fact that there is no personal property belong- 
ing to the estate, the logical deduction follows that the personal 
property is insufficient for the payment of debts, and, therefore, a 
sale of the Mands is necessary; and while it is better to allege such 
inference, the failure to do so does not render the application de- 
murrable. Ib. 356. 


. Personal property of a decedent; interest of distributee merely equitable. 


A distributee of an intestate’s estate has only an equitable interest 
in the personal property belonging to the intestate at the time 
of his death, which will not support detinue, the legal title thereto 
vesting in the personal representative when appointed. Huddle- 
ston v. Huey, 215. 


See ExecutTors AND ADMINISTRATORS; INSOLVENT Estates; and 
WILLs. 3 
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ESTOPPEL. 


‘1. When parties estopped to assail judicial proceedings.—No person, 
whether sui juris, or under dissability, who has received and re- 
tains the fruits of a judicial proceeding, can be heard to assail it 
either for irregularity or illegality, to the prejudice of others, who 
have in good faith relied and acted upon it; and in the application 
of this principle, it is immaterial that the proceeding is void for 
want of jurisdiction in the court entertaining and sanctioning it. 
Robertson v. Bradford, 116. 

2. When heirs estopped from setting up legal title to land sold under order 
of probate court.—Where an administrator sells land of his intes- 
tate under a void order of the probate court for its full value, and 
the purchase-money is paid to, and used by*the adininistrator in 
paying the debts of the estate, and in the maintenance of a sole and 
minor heir, such heir, not having made or tendered restitution of 
the purchase-money, is estopped in equity from asserting his legal 
title to the prejudice of the purchaser or his privies. Jb. 116. 


See Apversk Possession, 2; EsECTMENT, 8 ; RAILROADS ; TENANTS 
In Common. 


EVIDENCE. 


I. ADMISSIBILITY AND RELEVANCY. 


* 1. Competency of a party as a witness under section 3058 of the Code. 
Under the statute rendering a party incompetent to testify as to 
any ‘‘transaction with, or statement by a deceased person,”’ etc., 
testimony, to come within the first class mentioned, must relate to 
some act done by the deceased, or in the doing of which he per- 
sonally participated ; and to come within thé other class mentioned, 
it must be of a conversation to which the decesed was a party, and 
in which his statements, replies, or presumed admission from 
silence are sought to be introduced in evidence; and in either case, 
to fall within the prohibition of the statute, the transaction or 
statement must be of such a character, and so connected with the 
deceased that, if living, the presumption would be that he could 
deny, qualify, or explainit. Wood, Ex’rx, v. Brewer, 259. 

. Same.—lIf the testimony relate to a transaction with another, or 
falls not within the class supposed to be particularly within the 
knowledge of the deceased, neither the rule of exclusion, nor the 
reason of it applies ; and hence, it was held that the testimony ob- 

_ jected to in this case, as coming within the statute, was competent, 
and the primary court did not err in admitting it. Jb. 259. 

. Admissibility of evidence.—In an action on an account for work and 
labor done for, and on the plantation of a deceased person, brought 
by a trausferee of the account, the fact that the transferor worked 
on the plantation, and the value of his services being shown by a 
witness, it is cempetent for the plaintiff to further prove by the 
witness that the latter worked on the plantatio& with the trans- 
feror, for the porpere of showing the witness’ opportunities of 
knowing that thetransferor did work on the plantation, and the 
value of the services rendered by him. Jb. 259. 

. Same.—In such action, the plaintiff’s case being presented in two 
aspects,—on an alleged contract made between the decedent and 
the transferor, and on an implied promise by the decedent to pay 
the transferor the value of the services rendered by the latter on 
the plantation of the former, with his knowledge and consent,— 
and the defense being, that if such services were performed, they 
were performed, at the instance and request of another, who had 
charge and possession of the plantation, and was cultivating it, 
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as lessee of the decedent, it is competent for the witness to testify, 
at the plaintiff’s instance, that he worked on the plantation the 
same year when the alleged services were performed by the trans- 
feror, under the employment of the decedent, and that the latter 
‘eee him for his services, as an act of control or proprietorship, 
urnishing some evidence that the crop on the plantation was 
being made on the decedent’s account. Jb. 259. 

. Admissibility of evidence; what an inference or conclusion.—In an 
action on the case, founded on aletter written by the defendant to 
the plantiff, recommending another as trustworthy, the latter hav- 
ing loamait money on the faith thereof, the plaintiff can not testify 
as a witness, that he never would have loaned the money, but for 
the letter written to him by the defendant, such testimony being, 
not of a fact, but of an inference or conclusion of fact, to be drawn 
by the jury. Baker v. Trotter, 277. 

» Action on letter of recommendation; admissibility of gcod character of 
the party in whose favor the letter was written.—In such an action, 
evidence of the good character of the party in whose favor the letter 
was written, having a tendency to show that the defendant had a 
well founded belief in the truth of the representations made in the 
letter, is admissible for the defendant. Jb. 277. 

. Same; what admissible on cross-examination of witness.—In such 
action, the defendant having examined as a witness the party in 
whose favor th: letter was written, it is error for the primary court 
to refuse to al'c w the plaintiff, on cross-examination, to ask the 
witness, for the purpose of affecting his credibility, whether, ‘‘some 
two years previously in the Circuit Court of Pike county, in which 
county he formerly lived, his character was not shown to be that 
of a hog-thief.’”’ Ib. 277. 

! What not competent proof of possession.—Possession of land is a fact, 
and must be proved as other facts are proved, by legal evidence ; 
and neither unsworn statements of past transactions, nor declara- 
tions by the person whose possession is sought to be established, 
ofthe purpose for which he was going on the land, are admissible 
in proof of it. Doe, ex dem. v. Clayton, 359. 

9. When testimony of witness shown to be illegal by cross-examination. 
When, on direct examination, a witness testifies to a fact relevant 
to the issues in the cause, but, on cross-examination, it is shown 
that he had no personal knowledge of the fact, -his testimony 
touching the existence of such fact should, on motion, be excluded 
from the jury. Jb. 359. 

. Proof of receipt attested by subscribing witness; how made.—The at- 
testing witness to a receipt offered in evidence must be called, or 
his absence accounted for, before other evidence of its execution is 
admissible. Jenks v. Terrell, Adm’r, 238. 

. Admissibility of evidence; res inter alios acta.—The defense toan ac- 
tion on an account being, that the creditor had accepted the 
debtor’s notes for a part of the debt, with sureties, in full settle- 
ment and satisfaction, which was controverted by the plaintiff, 
the fact that the defendant had made similar settlements with 
other creditors, the plaintiff not being connected therewith, is res 
inter alios acta, and irrelevant, and inadmisible. Singleton, Hunt 
& Co. v. Thomas, 205. 

. Admissibility of evidence.—Where, in an action on the official bond 
of a county treasurer, the breaches assigned are his failure to ac- 
count for money received in his official capacity, and to pay it over 
to his successor, evidence as to what use he made of the moneys 
collected, the place at which it was kept, his failure to keep it 
safely, and as to his havingit on hand at the expiration of his offi- 
cial term, is irrelevant and inadmissible. Léwis v. Lee County, 148. 
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13. Report of committee appointed by court of county commissioners on 
treasurer's books res inter alios acta.—The report of a committee, 
appointed by the court of county commissioners to audit and ex- 
amine the books and papers of the county treasurer, made to that 
body after the termination of his term of office, showing that the 
treasurer was in default for a stated sum, is, as to the treasurer 
and his sureties, res inter alios acta, and inadmissible against 
them in a suit brought by the county against them on the treas- 
urer’s official bond. -Jb. 148. 

14. Same; when evidence against the treasurer.—If, however, the report 
was read to the court in the hearing of the treasurer, and he as- 
sented to it in part, so far as he assented to it, the report is compe- 
tent evidence against him; but such assent, being an individual, 
and not official act, does not render the report competent evidence 
against his sureties. Jb. 148. 

15. What not admissible in evidence.—It having been shown in the trial 
of the right of property in cotton levied. on under an. attachment, 
that the cotton was a part of a crop planted and partly cultivated 
by the defendant on rented land, but abandoned by him before its 
maturity, and afterwards gathered by his landlord, who had re- 
entered, the fact that the landlord, after the crop was abandoned, 
stated to the plaintiff, who was about to sue out an attachment 
against the defendant and have it levied on the crop, that he 
would work out the crop and pay plaintiff’s demand against the 
defendant, on the faith of which the attachment was not then sued 
out, having no tendency to show that the title to the cotton wasin 
the defendant, or that the cotton was liable to the attachment, is 
inadmissible for the -plaintiff. Shahan’v. Herzberg, Simpson & 
Co., 59. 

16. Same.—The measure of damages which the plaintiff is held to be 
entitled to recover in this case, an action for breach of contract, 
being the profits which he could have secured, if he had been per- 
mitted to perform the contract, evidence of expense incurred by 
the plaintiff in building houses on the land for the occupancy 
of himself and employees, and in bringing the employees to the 
place, is inadmissible. Mason v. Alabama Iron Co., 270. 

17. Admissibility of evidence on cross-examination.—On the’ cross-ex- 
amination of a witness, he may be asked as to his interest in the 
suit, and as to his relations with the party introducing him; but, 
it being shown that the witness was in the party’s employment, 
the amount of salary paid him by his employer is not a fit subject 
of inquiry. Jb. 270. 

18. When evidence of consideration of deed inadmissible.—Where hus- 
band and wife sue jointly in ejectment, or a statutory real action 
in the nature of ejectment, claiming title under a deed which, on 
its face, creates a statutory separate estate in ‘the wife, they can 
not be allowed, for the purpose of showing that they are entitled 
to a joint recovery, to prove by parol evidence, that the purchase- 
money, paid for the lands sued for, belonged to the wife’s equitable 
separate estate. Parsons v. Woodward, 348. 

19. Leading question; when proper. —The recollection of a witness, 
testifying to declarations of a party touching the character of 
metal an iron safe was made of, being at fault as to the name given 
to the metal by such party, the name may be suggested to him by 
counsel of the party examining him, and he asked whether the 
name actherst 4a the true one ; leading questions being often, of 
necessity, allowed to aid the memory of a witness in recollecting 
names. Herring, Farrell & Sherman v. Skaggs, 446. 

20. Custom; proof of.—A custom is a fact, and is capable of proof as any 
other fact. It may be proved by evidence of facts and instances 
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in which it has been acted upon ; but it is not proved by evidence, 
that it was acted upon in a few particular instances of dealing; 
nor is such evidence admissible to establish its existence. Jb. 446. 
21. Suit on attachment bond; mental suffering not the subject of direct 
roof, but an inference to be drawn by the jury.—While one who has 
we wronglully and vexatiously attached, may recover on the at- 
tachment bond for his wounded feelings, such suffering is not the 
subject of direct proof, but is an inference to be drawn by the jury 
from the manner and carelessness of the wrong; and hence, in 
such case, it is not competent for the plaintiff to testify that by the 
issue and levy of the attachment he ‘‘was much distressed and 
harassed in body and mind,”’ or that he ‘“‘was almost crazy ;’’ or 
for him to show by other witnesses the apparent distress he suf- 
fered in consequence of the attachment. City Nat. Bank v. Jef- 
fries, 183. 

22. When administrator’s report not admissible-—Where the vendee of 
land at an administrator’s sale sold to another, the administrator 
has no authority to report that fact in his report of the sale; and 
the report is not competent evidence for the sub-purchaser on a 
bill filed by him against the decedent’s heirs and a third party in 
possession, and claiming title,-to compel a conveyance of the Saeed 
tohim. Pruitt v. Holly, 369. 


See CriminaLt Law, sub-title, Evipence; Tria or RIGHT OF 
Property ; Custom; Deeps; MA.Licious PRosEcUTION. 


II. ADMISSIONS AND DECLARATIONS. 


23. Admissions by principal; when not competent evidence against surety. 
Admissions or declarations of the principal, not made in the 
course of any business, or as parts of any acts with which the 
surety is connected by his contract, but merely narrative of a past 
transaction, are hearsay, and not competent evidence against the 
surety, whether he is sued alone, or jointly with the principal. 
Lewis v. Lee County, 148. ; 

24. When acts and declarations of husband admissible against wife.—In 
trover by the wife against a purchaser at a sa'e under execution 
against the husband, for a conversion of the property sold, the 
question being, whether, at the time of the levy, it belonged to the 
wife or the husband, acts and declarations of the husband, made 
while the property was in his posses-:ion, and tending to show as- 
serted ownership by him, are admissible for the defendant. 
Woods v. Dunlap, 169. 


See CriminaL*Law, 16, 17, 21, 52; supra, 8, 14. 
2 III. Burpen or Proor; WEIGHT AND SUFFICIENCY. 


25. Final judgment or decree; when a bar to second suit.—A judgment or 
decree is final and conclusive, operating a bar to a second suit, 
only when it appears with reasonable certainty that the matters in 
controversy in the second suit were involved in the first. If this 
is not apparent on the face of the record of the first suit, there are 
cases in which it may be shown by extrinsic evidence ; but, in such 
cases, the burden of proof rests on the party maintaining the af- 
firmative. Pruitt v. Holly, 369. 

26. Credit claimed by administrator on settlement; burden and degree of 
of proof, when contested.—When an administrator claims a credit, 
on settlement of his administration, for moneys expended by him 
in the payment of a debt claimed to have been contracted or in- 
curred by his intestate, the burden of proving the debt, if con- 
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tested, rests on him, and he must prove it by the same degree of 

evidence the creditor would have been compelled to produce, if he 

had been forced to an action for its recovery; and he must also 
rove the fact of its payment, if that fact be put in issue. Jenks v. 
errell, Adm’r, 238. 

27. Suit by surety of administrator for contribution; effect of inventory, 
etc., as evidence.—An inventory of personal property, and ac- 
counts of sales, filed in court by an administrator of a decedent’s 
estate, and a partial settlement made by him of his administra- 
tion, being official acts, are admissible evidence on behalf of a 
surety claiming to have discharged a common liability, and seek- 
ing to recover contribution from his co-surety ; but, of themselves, 
not connected with evidence of the state of the accounts of the ad- 
ministration of the principal, they are not sufficient to fix the 
extent or amount of the liability. Taylor, Adm’r, v. Means, 468. 

28. Exemption from street duty imposed by municipal ordinance; when not 
shown.—A citizen of the city of Birmingham, having been arrested 
under an ordinance of said city, for a failure to perform certain 
work on the streets, claimed that he was an employee of the A. G. 
S. Railroad Company, and, as such, was exempt from work on the 
streets, under an act of the legislature, incorporating the N. E. & 
8S. W. Ala. Railroad Company (of which the A. G. S. Railroad 

. Company was claimed to be the successor), exempting the em- 
ployees of said company from jury, military and road duty ; but the 
proof only showed that he was in the employment of the company 
at the time of his arrest. Held, that ‘‘if there be any force in the 
defendant’s claim of exemption,”’ to entitle him to its benefits, it 
was necessary that he should have been in the company’s employ- 
ment at the time he was required to perform the work on the 
streets ; and that proof merely that he was in the company’s em- 
ployment when arrested was insufficient. Hill v. Mayor, ete, 74. 


IV. OsJEcTIONs. 


29. Specific grounds of objection to evidence a waiver of all others.—It is 
the settled rule of this court, that if specific grounds of objection 
are taken to the admissibility of evidence, a waiver of all other ob- 
jections is presumed, and, on appeal, this court will confine its de- 
cision to the grounds specified. Massey vr. Smith, 173. 


V.  Optxions anp CONCLUSIONS. 


30. Admissibility of evidence; what an infercnce or conclusion.—In an 
action on the case, founded on a letter written by the defendant to 
the plaintiff, recommending another as trustworthy, the latter hav- 
ing loaned money on the faith thereof, the plaintiff can not testify 
as a witness, that he never would have loaned the money but for 
the letter written to him by the defendant, such testimony being, 
not of fact, but of an inference or conclusion of fact, to be drawn 
by the jury. Baker v. Trotter, 277. 

31. Same; mental suffering not the subject of direct proof, but an infer- 
ence to be drawn by the jury.—While one who has been wrongfully 
and vexatiously attached may recover on the attachment bond for 
his wounded feelings, such suffering is not the subject of direct 
proof, but is an inference to be drawn by the jury from the manner 
and carelessness of the wrong; and hence, in such case, it is not 
competent for the plaintiff to testify that by the issue and levy of 
the attachment he ‘‘ was much distressed and harassed in body 
and mind,”’ or that he ‘‘was almost crazy ;’’ or for him to show by 
other witnesses the apparent distress he suffered in consequence of 
the attachment. City National Bank v. Jeffries, 183. 
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32. Seduction ; prosecutrix can not testify to motive prompting her to sex- 
ual intercourse.—In seduction, it is not permissible for the prose- 
cutrix to testify that she did not willingly yield to the embraces of 
the defendant, or that she yielded in consequence of a promise of 
marriage, or of any uct or declaration of the defendant; that being 
a matter of inference or deduction to be drawn by the jury, from 
facts and circumstances proved or presumed, and nota fact to 
which a witness may testify. Wilson v. State, 527. 


VI. Paro, anp WRITTEN. 


33. Parol evidence to vary or contradict recitals of consideration in con- 
tracts ; when admissible.—General or particular recitals of consid- 
eration in contracts or conveyances are not conclusive, but are open 
to inquiry, and the real consideration may be shown to modify or 
defeat them; and hence, where a promissory note recited that it 
was given in part payment of a designated lot of land, parol evi- 
dence is admissible, on a bill filed to enforce the vendor’s lien on 
the lot for the payment of the note, to show that the true consid- 
eration was not only the purchase-money of the lot, but also that 
of another parcel of land, and the price of a stock of merchandise, 
sold at the same time for a gross sum. Stringfellow v. Ivie, 209. 

. When oral evidence of notice of tax sale admissible.—In an action of 
trover, in which the plaintiff relies on a tax title, oral evidence of 
the fact and contents of notices of sale, posted in exposed places 
more than a year before the trial, is admissible for him, without 
proof of loss or destruction, the presumption being that they had 
been destroyed. Rodgers v. Gaines, 218. 

. Construction of will; intention of testator can not be shown by parol. 
In the construction of a will parol proof of the testator’s intention 
is not admissible; but, as aids in arriving at his intention, when 
not clearly expressed, the state of his property, and other attend- 
ant, cognate facts may be shown. Simmons v. Simmons, 235. 

. Same; province of court and jury.—Where parol testimony of at- 
tendant, collateral facts is introduced in aid of the construction of 
a will, whether such testimony is true, is a question for the jury; 
but if admitted, or when proved and found, the influence of such 
facts as factors in interpreting the will is a question of law for the 
determination of the court. Jb. 235, 

. Parol evidence to vary or contradict writing; rule as to applies only 
to parties and privies.—The rule forbidding the introduction of 
parol evidence to vary orcontradict writings, applies only to parties 
and privies; strangers to a writing, who have not assented to the 
truth of its statements, or that it should be a memorial of facts 
admitted te exist, are not bound by it, and may, whenever it is 
introduced to affect their rights, contradict it by parol. Lehman 
Bros. v. Howze, 302. 

38. Same; under-tenant may contradict by parol landlord’s written con- 
tract with tenant in chief.—Hence, an under-tenant, not being a 
party or privy to a written obligation given by the tenant in chief 
to the landlord for the delivery of a stated amount of corn as rent, 
may, on the trial of a motion made by him under the statute 
(Code of 1876, § 3476), to vacate the levy of an attachment sued 
out by the landlord to enforce his lien for rent and advances, show 
by parol that the real consideration of the contract was not the 
rent of the land for the current year, but was an antecedent debt 
of the tenant in chief, not covered by the statutory lien. Jb. 302. 

39. Written contract; can not be changed by contemporaneous parol 
agreement.—While it is a rule of law, that, in-the interpretation of 
a written instrument, the court is permitted to place itself in the 
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40. 


41. 


42. 


situation of the contracting parties at the time of its execution, 
and to consider the occasion which gave rise to it, the relative 
position of the parties, and the obvious design they intended to 
accomplish, this rule can not be so extended as to supplement the 
writing with proof of a contemporaneous oral agreement, which 
changes its meaning; and hence, the deed under which the pur- 
chasing company in this case acquired its rights, reserving the 
title in the grantor, as security, at least, until all the conditions 
contained in the deed are performed, proof of a contemporaneous 
parol agreement, which would operate to estop the selling company 
from asserting its title, upon the performance by the purchasing 
company of only one of such conditions, is inadmissible. Tenn. 
& Coosa R. R. Co. v. East Ala. R’y Co. 426. 

Same; new term can not be added to, by parol.—It is not permissible, 
by parol proof, to add a new term to a-written contract, not ex- 
pressed in the writing, but alleged to have been understood an 
assented to in the negotiation. Jb. 426. : 


VII. Primary anp SEconpDarRY. 


Testimony of witness before committing magistrate; how proved.—It 
is the duty of a committing magistrate to reduce to writing the 
testimony of witnesses examined before him on a preliminary ex- 
amination, and if he observes this duty, the writing is the best 
evidence, and must be produced, or its absence accounted for; 
but if he neglect the duty, the testimony given mav be proved, 
when a necessity therefor is shown, by any witness who heard 
and remembers it substantially. Harris v. Slate, 495. 


Recorps; Foreign Statutes. 


When printed volume of statutes of another State inadmissible.—The 
statute of another State can not be proved by the production of a 
orinted volume purporting to contain it, which does not import on 
its face to have been printed by the authority of that State; and 
the mere declaration on the title page of the volume, that it was 
‘‘published by authority,’’ without indicating the authority, or 
that it proceeded from any of the recognized departments of the 
State government, does not render it admissible in evidence under 
our.statute. (Code of 1876,§ 3045.) Johnson v. State, 483. 


. How statute of another State may be proved.—A statute of another 


State may be proved by atranscript or copy properly certified by 
the Secretary of State of this State, as being deposited in his office, 
or by a printed volume purporting on its face to have been printed 
by authority of such otherState. (Code of 1876, § 3045.) Bush v. 
Garner,. 162. 


. Same; reports of adjudged cases.—While the reports of adjudged 


cases of a sister State, published by authority, are competent evi- 
dence of the judicial construction placed upon the statutes of that 
State, and must be received as authoritative in the courts of this 
State, they can not, when taken alone, be received as legal evi- 
dence of the contents or provisions of such statutes. Jb. 162. 


. When foreign statute is properly proved it will be poe to continue 


of force.—When the enactment or existence of a foreign statute is 
properly proved, it will ordinarily be presumed to remain of force 
without additional negative proof, showing that it has not been 
repealed or modified; and the burden of showing its repeal or 
modification will be onthe adverse party. Jb. 162. 


. Statutes of another State must be proved.—This court can not take 


judicial notice of the statutes of another State; but such statutes 
must be proved: Bradley v. Harden, Adm’r, 70. 
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Settlement of administrator’s accounts; when he is not chargeable with 
personal property converted by the widow.—On settlement of his 
administration, an administrator is not chargeable with the value of 
personal property belonging to his intestate at the time of his 
death, which was taken possession of, and converted by the widow 
before the grant of administration, and which he made no effort 
to recover, when the value of the property was less than the 
amount exempt to her and minor children under the statute of 
force at the time of the intestate’s death. Jenks v. Terrell, Adm’r, 
238. 

Rent of plantation connected with decedent’s dwelling; when adminis- 
trator not liable for.—Until dower is assigned, the widow is entitled 
to the possession of the plantation connected with the dwelling in 
which the deceased husband resided at the time of his death, and 
to the rents issuing therefrom; and hence, the administrator is 
not chargeable with such rents, when he has not been guilty of 
laches in having dower assigned. Jb. 238. 


. Credit claimed by administrator; burden and degree of proof, when 


contested.— When an administrator claims a credit, on settlement 
of his administration, for moneys expended by him.in the pay- 
ment of a debt claimed to have been contracted or incurred by his 
intestate, the burden of proving the debt, if contested, rests on 
him, and he must prove it by the same degree of evidence the 
creditor would have been compelled to produce, if he had been 
forced to an action for its recovery; and he must also prove the 
fact of its payment, if that fact be put in issue. Jb. 238 
When administrator may reimburse widow for debts paid by her.—li 
the widow, before a vrant of administration on her deceased hus- 
band’s estate, pay debts which are just and subsisting demands 
against the estate, and which a rightful representative ought to 
have paid, she is entitled to stand in the place of the creditor or 
creditors to whom the payments were made; and an administra- 
tor, subsequently appointed, is entitled to a credit, on settlement of 
his accounts, for moneys expended by him in reimbursing her for 
the amounts so paid by her. Jb. 238. 


. Purchase of land from vendee at administrator’s sale; effect of report 


of, and order to make title-—Where the vendee of land at an ad- 
ministrator’s sale sold to another, the administrator has no 
authority to report that fact in his report of the sale, and a decree 
of the probate court, founded on such report, ordering the admin- 
istrator to make title to the sub-purchaser, is coram non judice. 
Pruitt r. Holly, 369. 


. Purchase of land by administrator at his own sale; when voidable. 


A purchase of land by an.administrator without interest in the 
land, at his own sale, is voidable at the the option of his cestuis 
que trust, reasonably expressed, although he may have acted with 
airness, paid full value for the land, and made no profit out of the 
transaction. Daniel v. Stough, 379. 


. Purchase of lands by administrator at his own sale, not void, but 


voidable only.—Where an administrator purchases lands at his 
own sale, made under a decree of the probate court, and, on con- 
firmation of the sale, a conveyance is executed to him by a com- 
missioner appointed by the court for that purpose, the sale is not 
void, but voidable merely, at the election o parties having adverse 


interests, seasonably made in a court of equity ; and until avoided, 

the legal estate remains in him. Fielder, Ex’r, v. Childs, 567. 

. Removal of foreign administrator to this State; geet of on adminis-. 
tration.—At common law, the non-residence of an executor or ad- 

ministrator neither wrought legal incapacity, nor furnished ground 

for removal ; and hence, it can not be assumed, in the absence of 
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proof of the statutes of Georgia, that the removal by an adminis- 
trator appointed in that State to Alabama ipso facto vacated his 
administration. Bradley v. Harden, Adm’r, 70. 

9. Letters of administration granted during late war, valid.—Letters of 
administration granted in this State during the late war between 
the States, are valid. Bean, Adm’r, v. Chapman, 140.” ~ 

10. Grant of letters of administration de bonis non; when void.—A grant 
of letters of administration de bonis non, when there is no vaeancy 
in the administration, is a mere nullity, and may be attacked in a 
collateral proceeding; but when so attacked, the fact that there 
was no vacancy mu3t be affirmatively shown; as, in the absence 
of such proof, the presumption will be indulged that such vacancy 
did exist, and that its existence was ascertained by the-probate 
= when letters of administration de bonis non were issued. 

. 140. 

11 Acts of register as probate judge; matters of record in probate court. 
When the register in chancery acts pro hac vice in the stead of the 
probate judge, on account of the latter’s incompetency, under the 
statute (Code of 1876, § 2648), his acts become matters of record 
in the probate court, and in that court he must discharge the 
duties imposed on him by statute, without a removal of the papers 
or records. Jb. 140. 

12. When transcript from probate court fails to show a vacancy in ad- 
ministration.—Where, in a suit in the circuit court by one who 
claims to be, and sues as administrator de honis non of a decedent's 
estate, a transcript from the probate court containing what pur- 
ports to be the entire proceedings of that court touching the 
administration of said estate, is-read in evidence, and from it it 
appears that administrators in chief were appointed in 1863, that 
they continued to act until 1870, when they filed their accounts 
and vouchers for a final settlement, and that, the judge of probate 
being incompetent to act by reason of relationship to the admin- 
istrators, the settlement was “‘transferred’’ to the register in 
chancery, who made an order setting a day for the settlement, 
and also, afterwards, two orders of continuance; but it does not 
appear therefrom that the settlement was ever made, or that the 
administrators had ever resigned, died, or been removed,—held, 
that the transcript affirmatively shows that there was no vacancy 
in the administration; and that letters of administration de bonis 
non, issued to the plaintiff in 1871, were therefore void. Jhb. 140. 

13. Administration de bonis non; presumption in favor of its validity. 
While it is true that a grant of administration de bonis non, when 
there is no vacancy in the administration, is void. yet the rule is 
well settled that, on collateral attack, it will be presumed, from 
the exercise by the probate court of the power to appoint an ad- 
ministrator de bonis non, that a vacancy did exist, unless the con- 
trary affirmatively appears. Morgan v. Casey. Adm’r, 222. 

14. Ejectment by administrator to recover lands for distribution; what no 
defense.—An administrator having authority under the statute to 
sell lands for distribution as well as for the payment of debts, he 
can maintain ejectment against strangers holding adversely to 
himself and the heirs, to recover lands of his intestate, as well for 
distribution as for the pone of debts; and hence, it is no de- 
fense to such action, that all the debts have been paid, or are 

barred by the lapse of time. J. 222. 

15. Ejectment by administrator de bonis non to recover lands sold by his 
predecessor, but not conveyed; payment of purchase-money and dis- 
tribution no defense.—To an action of ejectment, brought by an ad- 
ministrator de bonis non to recover lands which had been sold b 
his predecessor under an order of the probate court, but of whic 
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no conveyance had been executed to the purchaser, the fact that 
the purchase-money had been paid to, and distribnted among the 
heirs, by his predecessor, is no defense, although the recovery is 
sought for the purpose of distribution. Jb. 222. 


See CHancery, 26-28, 30-32; Estates or Decepents; INsoL- 
VENT EstaTEs. 


EXEMPTIONS. 


? 

1. Interest of wife in homestead.—Where the title to the homestead is 
in the husband, the wife has no such interest, during the husband’s 
life, as would authorize her alone to maintain a bill to set aside a 
conveyance thereof on the ground of fraud and duress. Vancleave 
v. Wilson, 387. 

. Conveyance of the homestead; acknowledgment by the ye es con- 
veyance of the homestead, invalid by reason of the defective ac- 
knowledgment of the wife, her voluntary assent and signature 
thereto not having been certified in conformity to the statute 
touching the conveyances of homesteads, may be rendered valid, 
and the defect cured, by a subsequent acknowledgment by her, 
made and certified as required by the statute, the rights of third 
parties not intervening. Jb. 387. , 

3. Same; when wife’s acknowledgment insufficient.—A certificate of the 
acknowledgment of the .wife to a conveyance of the homestead, 
executed in 1881, that ‘“‘she signed the same of her own free will 
and avcord, without fear, constraint, or persuasion of her husband,”’ 
omitting the words ‘‘or threats,’’ required by the amendatory act 
of February 9th, 1877 (Pamph. Act, 1876-7, p. 33), is insufficient 
to divest the title to the homestead. Motes v. Carter, 553. 

. sllienation of wife’s homestead; examination separate and apart from 
the husband not required.—The examination of the wife separate 
and apart from the husband, touching her voluntary signature and 
assent to a mortgage or other alienation of the homestead, is not 
required when the homestead is the property of the wife ; but only 
when it belongs tothe husband. Dawson v. Burrus, 111. 

. Alienation of homestead; Art. 10, Sec. 2 of Constitution construed. 
Under section 2 of Article 10 of the Constitution, providing that ‘‘a 
mortgage or other alienation of [the] homestead by the owner 
thereof, if a married man, shall not be valid, without the voluntary 
signature and assent of the wife to the same,’’ the wife is not re- 
quired to unite in the conveyance of the title; but she must assent 

hereto, and such assent must be evidenced by her voluntary sig- 
nature. Hood v. Powell, 171. 

3. Same; mode and form prescribed by statute must be complied with. 
The statute has provided the mode and form by which it shall be 
shown that such assent and signature were voluntarily given ; and 
without that evidence, the conveyance is a nullity. Jb. 171. 

. Same; acknowledgment and certificate may be made after execution. 
The acknowledgment by the wife of her voluntary signature and 
assent to a conveyance of the homestead, and the certificate thereto, 
required by the statute, may be made after the execution of the 
deed, becoming valid and binding from that time. J. 171. 

8. Same; acknowledgment before sworn clerk of probate judge sufficient. 
The sworn clerk of a probate judge is authorized to take and certify 
the acknowledgment of the wife to a conveyance of the homestead ; 
and a certificate of acknowledgment, made by him for and in the 
name of his principal, is sufficient. Jb. 171. 

Widow's right of exemption; dissent from will not necessary to as- 
sertion of.—Where a decedent leaves a last will and testament, by 
43 
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12. 


14. 


16. 


which he disposes of all his property, the widow is not required to 
dissent from the will, in order to become entitled to the exemp- 
tion of personal property to the value of one thousand dollars pro- 
vided by statute. Hubbard v. Russell, 578. 

Exemption of personal property in favor of widow and minor chil- 
dren; nature of. —While the right of the widow, or if there be a 
minor child or children, of the widow and such minor: child or 
children, of a decedent, to an exemption of personal property to 
the value of $1000 from administration, is absolute and unqualified, 
it can not ripen into a title to particular property until there has 
been a selection of such property, thereby individualizing and 
separating it from the mass or aggregate of the personal property 
to which the title of the personal representative extends. Mitcham 
& Smith v. Moore, Adm’r, 542. 

Same; selection may be made before or after administration.—The 
right to such exemption not depending upon the existence of an 
administration, and a selection of property as exempt, made by 
the widow, or by the guardian of the minor child or children, or 
by appointees of the judge of probate, operating merely to indi- 
vidualize the property to which the exemption attaches, the selec- 
tion may be made before, as well as after the grant of administra- 
tion, its validity and sufficiency to pass the title depending on the 
value of the property selected. Jb. 542. 

Same; when selection made before administration vests title in widow. 
Hence, where the decedent left a widow and minor children, and, 
before administration, the widow selected certain personal property 
belonging to the estate, of less value than $1000, as exempt to her 
and her minor children from administration, the selection was au- 
thorized by law and valid, and operated to clothe her, for herself 
and minor children, with the title to the property selected. Jb. 
542 


. Claim of exemption of personal property; filing of inventory.—When 


a claim of exemption of personal property from sale under execu- 
tion is asserted, whether under section 2828 or section 2834 of the 
Code, before the plaintiff is required to tender any issue, the de- 
fendant or claimant must file an inventory as provided by section 
2837 of the Code ; and failing to do so, the plaintiff is entitled to an 
order declaring the property subject to the process, unless some 
special reason is shown why the order should not be granted. 
Ex parte Redd, 548. 

Same; when bond not required of plaintiff before levry.—The provision 
of section 2830 of the Code, requiring the plaintiff to give bond, 
is confined to cases in which the levy is sought to be made on 
property, a claim to which as exempt has been filed and recorded 
under sections 2828-9 of the Code. Jb. 548. 


. Same; misprints in §§ 2834 and 2840 of the Code.—There are mis- 


prints in the chapter of the Code of 1876, relating to exemption of 

roperty. In twelfth line of section 2834, the figures 2828 should 
be read 2830; and in the last litie of section 2840, the figures 2823 
and 2824 should be tead 2821 and 2822. Ib. 548. 

Mandamus; when not proper remedy.—Mandamus will lie to compel 
an inferior tribunal to proceed to judgment, but not to dictate the 
particular judgment it should render; and hence, it will not lie to 
compel the circuit court to enter judgment, declaring personal 
property levied on and claimed as exempt subject to the process, 
on the failure of the defendant to file an inventory as provided by 
section 2837 of the Code. Ib. 548. 
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1. Party authorized to make demand for, not an agent of Federal Gov- 


ernment.—A party authorized and appointed by the Governor of 
another State, to demand of the Governor of this State the arrest 
and extradition of a person here as a fugitive from justice, under 
a requisition duly made for that purpose, is not, pro hac vice, an 
officer or agent of the Federal Government, but is merely an agent 
of the State demanding the extradition, although the authority for 
the demand and requisition is the act of Congress, passed for the 
enforcement of the extradition clause of the Federal Constitution. 
Ex parte State, in re Mohr, 503. 


2. Jurisdiction of State courts to inquire into legality of arrest by habeas 


corpus.—The person sought to be extradited having been arrested 
under a warrant issued by the Governor, in pursuance of the 
requisition made on him, and placed in the custody of the agent 
of the State demanding the extradition, the State courts have 
jurisdiction. by writ of habeas corpus, to inquire into and determine 
the legality of the arrest and detention. Jb. 503. 


3. What criminals may be extradited under Constitution and act of 


Congress.—The extradition clause of the Federal Constitution, and 
the act of Congress designed to carry it into effect (U. 8. Stat. § 
5278), do not provide for the extradition of all criminals, but of a 
specified class only—of such as may have fled from, or left the 
demanding State as fugitives from the justice of that State; and 
hence, their provisions do not apply to, or embrace crimes, not 
actually, but merely constructivcly committed within the jurisdic- 
tion of the demanding State, when the offenders were not, at the 
time the crimes were committed, and have not since been within 
that jurisdiction. Jb. 503. 


4. What questions open for review on writ of habeas corpus.—While the 


act of 1793, now substantially embraced in section 5278 of the 
Rey. Statutes, providing for the extradition of fugitives from jus- 
tice, makes conclusive the production of a duly certified copy of 
the indictment or affidavit therein mentioned, and the courts of 
the State on which the requisition is made, are not authorized to 
go behind the indictment or affidavit for the purpose of investi- 
gating the question of the prisoner’s guilt or innocence, the finding 
of the Governor of that State, that the person whose extradition 
is demanded, is a fugitive from justice, is not conclusive evidence 
of that fact; but it is competent for the prisoner to show, on 
habeas corpus, by parol evidence, that he is not in fact a fugitive 
from the y van Bas te State, and that, therefore, the warrant of the 
Governor was improvidently issued. Jb. 503. 


5. Same.—Hence, a person arrested as a fugitive from justice on a 


warrant issued by the Governor of this State, in pursuance of a 
requisition made on him by the Governor of the State of Penn- 
sylvania, based on an indictment found in that State, charging the 
prisoner with the crime of obtaining money under false pretenses, 
may show, on habeas corpus, that he was not in the State of Penn- 
sylvania at the time the offense is alleged to have been committed, 
and has never been there since; that the goods were obtained by 
— from an agent of the prosecutor in the State of New 

York, to whom the false representations, if any, were made; and 
that he has never fled from the State of Pennsylvania, and was, 
therefore, not a fugitive from justice. Jb. 503. 


FINE AND FORFEITURE FUND. 
1. Definition of.—The fine and forfeiture fund of the counties of the 


State may be defined as a fund accruing frem pecuniary penalties 
and punitive impositions, incurred by the defendants in the en- 
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forcement of criminal prosecutions, in the nature of profits arising 
from our system of criminal procedure. State, ex rel, etc., v. Cole- 
man, 550. 

2. What moneys belong to.—To that fund belong moneys received from 
the hire of convicts sentenced to hard labor for the counties (1) in 
felony cases, (2) in misdemeanor cases, on default in the payment 
ge and (3) for additional terms to pay costs and officers’ fees. 


FRAUD. See Deeps, 2, 3. 


FRAUDS, STATUTE OF. 


1. What not a — to answer for the debt of another.—Where the 
original debtor is entirely released or discharged, and the obliga- 
tion or promise of another is substituted in place of that of the 
discharged debtor, a new debt is thereby created, binding on the 
substituted debtor, which is not affected by the provision of the 
statute of frauds, declaring ‘‘every special promise to answer for 
the debt, default or miscarriage of another’’ void, unless it is re- 
duced to writing, etc. (Code of 1876, § 2121.) Thornton v. Guice, 321. 

2. Whenlien on land must be created by writing.—Any right to charge 
land with the payment of purchase-money, dependent on the agree- 
ment of the parties, and not arising by imp'ication or operation of 
law, must be evidenced by writing, and can not rest in parol. 
Stringfellow v. Ivie, 209. 


FRAUDULENT CONVEYANCES. 


1. Proof of debt on bill filed to set aside.-—When a party, claiming to be 


a creditor of the grantor, seeks by bill in equity to set aside a con- 
veyance as fraudulent, he must establish the existence of a debt, 
to the payment of which the property conveyed could be subjected, 
if the conveyance did not stand in the way, obstructing legal 
remedies ; and the existence of such debt the parties claiming 
- under the deed may dispute, requiring it to be proved, and against 
it they may prefer any defense, not merely personal, which. the 
debtor could have preferred in an independent suit upon it. Law- 
son. v. Ala. Warehouse Co., 289. 

2. Bill to set aside fraudulent conveyance by judgment creditor; effect of 
judgment as evidence.—A judgment against the grantor, when 
rendered by a court of competent jurisdiction, in the regular course 
of judicial proceedings, in the absence of fraud or collusion, is con- 
clusive evidence of a debt existing at the time of its rendition, but 
is not evidence that the debt existed at any time anterior thereto; 
and hence, if the conveyance is impeached as merely voluntary, 
and the judgment was rendered subsequently to the execution of 
the conveyance, there must-be other evidence of the debt; but if, 
as in this case, the conveyance is assailed as tainted with actual 
fraud, thereby rendering it void, not only as to existing, but also 
as to subsequent creditors, the judgment, of itself, establishes the 
existence of a debt, authorizing the creditor to impeach the con- 
veyance. Ib. 289. 

3. Same; grounds on which judgment may, and may not be contested. 

The grantee in a conveyance assailed for fraud by a judgment 

creditor of the grantor, not beinga party or privy, may contest the 

validity of the judgment; and in defense, he may show that the 
court rendering the judgment had no jurisdiction, or that there was 
no debt of legal obligation, or other real cause of action, or that 
the judgment was the result of fraud and collusion between the 
parties ; but mere irregularities in the proceedings, or errors which 
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the debtor has waived, or whieh could only be corrected on appeal 
or writ of error, are not available to him as a defense. Jb. 289. 

4. When consideration of transfer of note, attacked for fraud, sufficient. 
The consideration of the transfer of a purchase-money note hav- 
ing been in part a debt due from the vendor to the transferee, and 
in part debts due from the former to the latter’s minor brother 
and sister, which she agreed to assume, these debts aggregating 
the amount due on the note, it was held, that the considera- 
tion of the transfer was adequate to support it against an attack 
for fraud. Smith v. Spencer, 299. 


See CHANCERY, 68, 69. 


GIFTS. 


1. Delivery essential to validity of gift of personal property.—A_ gift of 
personal property, without delivery, is ineffectual to pass the title 
to the donee. Huddleston v. Huey, 215. 

2. Gifts inter vivos; what necessary to their validity.—To render a gift 
inter vivos a valid transfer of rights of property, there must be a de- 
livery, a transfer of the dominion from the donor to the donee ; and 
the gift must be completely executed, leaving nothing to be done 
to perfect it. If there is no delivery, or if any thing necessary to 
perfect the gift remains to be done, the transaction is a mere ex- 
ecutory agreement to give, by which the title does not pass, and 
upon which no action can be maintained in any court. Walker, 
Guardian, v. Crews, 412. 

. Same; what constitutes delivery.—The title to personal property, 
given by deed, is transferrel by a delivery of the deed, without a 
delivery of the property ; and when the deed has been delivered, 
the gift is irrevocable, and the subsequent possession of the donor 
does not impair its validity. Ib. 412. 

Same.—But t!ie manner of delivery, and what it takes to constitute 
it depend somewhat on the nature and condition of the property ; 
what is required being, that there shall be a clear surrender of the 
right and of the dominion, in contradistinction to a promise to 
surrender, without the reservation of any interest by the donor, or 
the postponement of the time of actual enjoyment by the donee. 
Tb. 412. 

. Same; what essential to validity of gift of chose in action.—When a 
promissory note is the subject of the gift, it is not essential to its 
validity, that the technical right to maintain an action on the note 
in the name of the donee, sha!l be conferred, but merely that the 
dominion over the note shall be parted with by the donor, and 
transferred to the donee. (Borum v. King, 37 Ala. 606, overruled 
on this point.) Ib. 412. 

. Same; trusts thereby declared and consummated can be enforced,—lIt 
by deed of gift a trust is declared and consummated, it will be en- 
forced to the same extent, and on the same principles, as if the deed 
rested on a valuable consideration. Jb. 412. 

Voluntary trust by parent in favor of child; when executed and irrev- 
ocable.—A father, in consideration of his love and affection for an 
infant daughter, executed a deed, whereby he “gave, granted and 
conveyed”’ to her certain particularly described promissory notes, 
owing to him by third parties, ‘‘the same to have and to hold to 
the only use and benefit of my said infant daughter, Ella C., 
hereby reserving to myself the right to manage the above amounts 
as agent for my said infant daughter, with the privilege to collect 
the money on said notes, and re-invest in property for her, the 
said infant chi!d, or reloan on interest, if I see best, should I live 
to have the privilege of so managing’ said amounts specified.”’ . 
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After executing the deed, he lived four or five years, during which 
time he, styling himself trustee for his said daughter, had assessed 
to her for taxation personal property, in amount approximating 
the face value of the notes, but gradually increasing year by year, 
and paid the taxes thereon. He acknowledged the deed on the 
day of its execution, and soon thereafter caused it to be recorded 
in the proper office. Held, that these facts, unexplained, amount 
to proof of delivery, and that the decd created a valid, executed, 
irrevocable declaration of trust in favor of the child. Jb. 412. 

8. Same; what presumed to be an investment of funds belonging to. 
After the execution of such deed, the father having pucdhaned a 
tract of land, taking the title in the name of the daughter, it was 
further held, that this should be treated as an investment, pro 
tanto, of the trust funds in his hands. Jb. 412. 


See CHancery, 9. 


GUARDIAN AND WARD. 


_ 1. When prices paid by guardian for necessaries for his ward in Confed- 
erate money should be scaled.—Where a guardian purchased during . 
the war with Confederate money belonging to him, at Confederate 
prices, articles for his ward, which were necessaries, and fur- 
nished the ward with money of the same currency, also belongin 
to him, to defray necessary expenses, he is only entitled, on fin 

‘ settlement, to credit for the value of the articles purchased, and of 
the money furnished, in the lawful currency of the United States, 
and not for the actual amount of Confederate money so paid out 
and furnished by him; and these values should be es!imated at as 
near the time the expenditures were made, and the money fur- 
nished, as practicable. Phillips v. Towles, 406. 

2. Defense of suit against guardian of non compos mentis; negligence of 
guardian imputable to ward.—When a person has been declared 
non compos mentis, his guardian may be sued upon any contract, 
tort, default, or miscarriage, made, done, or suffered betore he was 
so declared ; and when such suit is defended by his guardian, the 
negligence of the guardian, or his attorney, is, to some extent at 
least, imputable to the ward, as that of trustee is often visited 

upon the cestui que trust. Weems v. Weems, 462. 






























HABEAS CORPUS. See ExtRapirTIon OF FUGITIVES FROM JUSTICE. 


HOMICIDE. See Crimiat Law. 
HUSBAND AND WIFE. 


1. Rents, income and: profits of wife’s statutory estate; husband alone 
must sue for recovery of.—The wife can not sue for the recovery of 
the rents, income and profits of her statutory separate estate, but 
for their recovery the husband, while he is in the relation of trus- 
tee, must sue alone; andif by his own act he has estopped himself 
from asserting title to them, there can be no recovery. Cook v. 
Meyer Bros., 580. 

2. Decree relieving married woman of disabilities of coverture; its effect 

on husband’s trusteeship of statutory estate.—A decree of the 

chancellor, under the statute (Code of 1876, § 2731), relieving a 

married woman of the disabilities of coverture as to her statutory 

and other separate estates, etc., does not operate to remove the 
husband from the trusteeship of her statutory separate estate, or 
to deprive him. of the right to take the rents, income and profits 

thereof, or to entitle her to receive or sue for the same. Jb. 580. 








INDEX. 679 


HUSBAND AND WIFE—Continued. 


3. Suit for recovery of lands, the separate estate of a married woman; 
how brought.—For the recovery of lands belonging to the statutory 
separate estate of a married woman, she must sue alone, and a re- 
covery can not be had in a suit brought by her and her husband 
jointly.’ Parsons v. Woodward, 348. 

4. Same; when evidence of consideration of deed inadmissible.—Where 
husband and wife sue jointly in ejectment, or a statutory real ac- 
tion in the nature of ejectment, claiming title under a deed which, 
on its face, creates a statutory separate estate in the wife, they 
can not be allowed, for the purpose of showing that they are en- 
titled to a joint recovery, to prove by parol evidence, that the 
purchase-money, paid,for the lands sued for, belonged to the 
wife’s equitable separate estate. Jb. 348. 

5. Liability of wife’s statutory separate estate sor articles of comfort and 
support of household; extends only to domestic contracts. —The 
liability of the wife’s statutory separate estate for contracts for 
articles of comfort and support of the household, etc., being 
statutory, and not arising from contract (Code of 1876, § 2711), 
does not extend to contracis made and performed in another State, 
in which the contracting parties are domiciled. Judge, Adm’r, v. 
Wright, 324. 
Wife’s statutory separate estate; liability of, for necessary articles of 
clothing for minor children at school.—The wife’s statutory sepa- . 
rate estate is liable for necessary clothing for her minor children, 
purchased by the parents, and shipped to them while they were 
temporarily absent from home at school. Wright v. Strauss & Co., 


»IY 


wwdte 
Transportation of personal property of a married woman from Mis- 
sissippi into this State; effect of —The mere transportation of cotton 
raised in the State of Mississippi, belonging to a married woman 
as her separate property under the laws of that State, into this 
State, does not, of itself, so change the status of the cotton as to 
constitute it her statutory separate estate under the laws of this 
State; and hence, in an action for damages for the conversion of 
the cotton, the husband should be joined as co-plaintiff with the 
wife, under the provisions of section 2892 of the Code of 1876. 
Bush v. Garner, 162. 
Personal property belonging to wife’s statutory separate estate; title 
to articles taken in exchange for.—Where a married woman in- 
vested money of her statutory separate estate in a purchase of cat- 
tle, which were afterwards exchanged for other chattels, and later 
these were exchanged for a wagon and oxen, one of the exchanges 
having been made by the wife, and the other, by the husband, 
acting for her and with her authority, and no writings were 
executed, evidencing eithér exchange,—held, under the authority 
of Pollak & Co. v. Graves, 72 Ala. 347, that the title to the wagon 
and oxen never vested in the wife, and that she could not main- 
tain trover for their conversion. Woods v. Dunlap, 169. 
When acts and declarations of husband admisssible against wife. 
In trover by the wife against a purchaser at a sale under execution 
against the husband, tor a conversion of the property sold; the 
question being, whether, at the time of the levy, it belonged to the 
wife or the husband, acts and declarations of the husband, made 
while the property was in his possession, and tending tu show assert- 
ed ownership by him, are admissible for the defendant. Jb. 169. 
10. Equitable separate estate; when deed does not create.—A deed convey- 
ing land jointly to husband and wife and to ‘‘their heirs and as- 
signs, to their own use and behoof, in fee simple,’’ does not make 
the wife’s interest in and to the lot her equitable separate estate. 
Denniston v. Ala. Gold Life Ins. Co., 465. 
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11. Conveyance by wife; ignorance of contents when signed, insufficient 
to avoid.—A married woman can not avoid the legal effect of her 
signature to a mortgage or other conveyance, otherwise valid, by 
merely showing that, when she signed it, she neglected to read it, 
and was ignorant of its contents. The reasonable presumption, . 
in the absence of proof, is, that she was of sufficient intelligence 
to be able to read, and her ignorance will be attributable to her 
own neglect. Dawson v. Burrus, 111. 

12. Equitable separate estate; what constitutes.—A marriage settlement 
by which the husband conveys real and personal property to a 
trustee for the ‘‘sole and separate use, benefit and behoof”’ of his 
wife, creates in her an equitable, as distinguished from a statutory, 
separate estate in the property conveyed. Allen, Ex’r, v. Terry, 
Trustee, 123. 

13. Power of wife over equitable estate.—In a court of equity the wife has 
the same powers and rights over her equitable separate estate, as 
if she were a feme sole; and, unless specially restrained by the 
terms of the instrument creating the estate; she may dispose of it 
in any mode she may elect, and without the concurrence of the 
husband. Jb. 123. 

14. Power of wife over rents, income and profits of her equitable estate. 
The wife has also the power to receive and control the rents, in- 
come and profits of her equitable separate estate, free from the 
interference of her husband; and, under her general power of 
disposition, she may give them to the husband, as to any other 
person; and if the husband, while living with her, receives such 
rents, income and profits, it will be presumed, in the absence of 
an express dissent on her part, that they were received by him 
with her consent, and will be regarded as a gift by her to him. 
Ib. 123. 

15. When husband not chargeable with rents, income and profits of wife’s 
equitable estate; marriage settlement construed.—By a marriage set- 
tlement a husband conveyed improved real estate and stock in a 
manufacturing corporation to a trustee for the ‘‘sole and separate 
use, benefit and behoof’’ of his wife, clothing her with the power 
**to possess, use, control and enjoy the same, and the proceeds 
and profits thereof, in such way and manner as she may deem fit 
and proper, and with power to dispose of the same, or any part 
thereof, either by transfer in writing, or deed of conveyance dur- 
ing her life, or by last will and testamen(; and if disposed of by 
her during her life, her trustee shall join with her in the transfer 
or conveyance ;’’ conferring on the trustee no power to manage or 
control the property, but expressly relieving him of all responsi- 
bility in reference thereto; and further providing that if she should 
die, ‘‘without having made disposition of said property in any 
manner, then the same, whether it consist of money or other 
things, and the proceeds and profits thereof, shall descend to, and 
vest in her right heirs forever, share and share alike, to the exclu- 
sion’ of the husband and his heirs. Held, on a bill filed by the 
wife to charge the estate of her deceased husband with rents, in- . 
come and, profits derived from the property conveyed by the 
instrument, and collected by him, that a proper construction of 
the marriage settlement is to confine the mode of disposition 
therein designated to the corpus of the estate thereby created and 
to its accretions, and not to extend it to moneys received by the 
husband from rents, income and profits; and that the husband’s 
estate was not chargeable with rents, income and profits derived 
from such property, and collected by him, no express dissent on 
her part being shown. Jb. 123. 

16. When notice to husband, notice to wife.—If the husband purchases 
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land for his wife, causing a conveyance to be executed to her, 
notice to him is notice to her. Sayre v. Elyton Land Co., 85. 


See Cuancery, 3, 4, 47, 49, 58, 59; Exemprions, 1-8; Lowta- 
TIONS, STATUTE OF, 2, 3 


INDICTMENT. See Crmmnat Law. 
INJUNCTION. See Cuancery, 5, 37, 72, 73. 
INNKEEPER. 


1. Liability of unlicensed innkeeper for goods stolen.—Where a person - 
in this State holds himself out to the public as the keeper of a 
public inn or hotel, although not licensed as such, and refuses or 
tails to make a special written contract with his guest, as required 
by the statute (Code, 1876, § 525), he must be held chargeable 
with the liabilities <5 He by the common law touching the loss 
of personal property belonging to the guest; and when sued for 

ok loss, he can not be heard to say that he was not a licensed 
keeper of a hotel orinn. Lanier v. Youngblood, 587. 

. Liabilities of innkeepers at common law ad goods stolen.—Under the 
principles of the common law, an innkeeper is liable to his guest 
for the loss hy theft of personal property of every kind, infra 
hospitium, which the guest finds it convemient to carry about him, 
including money, jewelry, or other valuables devoted to use or 
ornament, unless such loss was superinduced by the proximate 
contributory negligence of the guest. Jb. 587. 

. Same; rule as to contributory negligence on part of guest.—While the 
general rule prevails, that contributory negligence on the part of 
the guest will exonerate an innkeeper from liability for loss of 
goods occasioned by theft, it is not every slight negligence of the 
guest which will exonerate the innkeeper from liability, nor is it 
required that the negligence should be gross, or such as evinces a 
want of good faith on the part of the guest. J. 587. 

. Same.—But the true rule, in such cases, is, that the want of ordi- 
nary care, or of such care as a prudent man may reasonably be 
expected to exercise under like circumstances, on the part of the 
guest, is sufficient to. defeat a recovery against the innkeeper, 
where it appears that such negligence proximately contributed 
to the loss, and that the loss would not otherwise have happened. 
Tb. 587. 

. Same; contributory negligence; when a question for the court.—In 
such case, the question of negligence wa non is one of fact for the 
determination of the jury, in all cases of doubt, either where the 
facts are disputed, or where different minds may reasonably draw 
different inferences or conclusions; but it is one of law, to be 
decided by the court, where the facts are undisputed, and the in- 
ference to be drawn from them is clear and certain. Jb. 587. 

. Same; statute providing mode by which innkeeper may protect himself 
From liability, must be strictly soneteundttie statute providing 
that an innkeeper may protect himself from liability to his guest 
for loss of money, etc., by keeping an iron chest, or other safe 
depository for valuable articles belonging to his guests, and by° 
posting on his doors, and other public places in his house, notices 
to his guests, that they must leave their valuables with him for 
safe-keeping, etc. (Code, 1876, §§ 1549-51), being in derogation of 
the common law, must be strictly construed, and can not be ex- 
tended, in its operation and effect, by doubtful implication; and 
thus construed, it requires that the notice shall be posted on the 
doors of all rooms occupied by guests. Jb. 587. 
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7. Same; whether actual notice eronerates innkeeper, quere; when actual 
notice not shown.—It seems that the strict construction required to 
be placed on the statute excludes actual notice on the part of the 
guest, by failing to expressly provide for it; but whether this is 
the true construction of the statute, is not decided, as from the 
facts of this case actual notice can not be imputed to the guest, it 
merely being shown that, at some time within the twelve months 
preceding the loss, while a guest at the hotel, he had observed 
and read the printed notices required by the statute, in other 
rooms of the hote’. Jb. 587. 

8. Same; what does not constitute contributory negligence.—Where the 
lock on the door furnished the guest was out of repair, and no 
other fastening was provided, contributory negligence can not be 
imputed to him, because he slept in the recom without fastening 
the door, or because, knowing the condition of the door in this 
regard, he failed to notify the innkeeper thereof. Jb. 587. 


INSOLVENT ESTATES. 


1. Appeal by creditor from settlement of insolvent estate ; supersedeas not 
required or authorized.—A creditor of an insolvent estate, whose 
claim has been disallowed on final settlement in the probate court, 
is not required, or authorized, on appeal to this court, to supersede 
the decrees in favor of other creditors; but, under the statute 
(Code of 1876, § 2578), the administrator should, on motion, be 
allowed to retain and reserve ‘‘a ratable proportion ’’ of the mon- 
eys in his hands for the payment of such claim. Clark, Adm’r, v. 
Guard, 456. 

2. Same; when appealing creditor not barred on remandment of cause. 
In such case, decrees rendered against the administrator in favor 
of creditors whose claims were allowed, distributing the entire 
fund in the hands of the administrator, and payment thereof by 
him pending the appeal, without moving for an order to allow him 
to retain funds in his hands to pay the claim of the appealing cred- 
itor in the event he is successful, will not bar such creditor from 
proving his claim, and obtaining a decree thereon against the ad- 
ministrator, on settlement made after a reversal of the decree ren- 
dered against him on the first settlement, and a remandment of 
the cause. Ib. 456. . 

3. Same ; when appealing creditor not required to proceed against other 
creditors.—The administrator, in such case, can not compel the 
appealing creditor to proceed against the creditors whose decrees 
were paid by the administrator, under the provisions of section 2585 
of the Code of 1876. Jb. 456. 

4. Final settlement of insolvent estate ; when exception to creditor’s claim 
insufficient.—An exception by one creditor to the claim of another, 
on final settlement of an insolvent estate in the probate court, set- 
ting up the statute of limitations of three years, without averring 
that the contested claim is an open account, is insufficient. Jb. 
456. 

5. Same ; allowance of costs and attorney’s fees to administrator.—Under 
the facts of this case, it was held that reasonable attorney’s fees 
and ¢ost~, both in the probate court, and in this court, on appeal 
by a creditor whose claim was contested and disallowed, on the 
settlement of an insolvent estate, should be allowed to the admin- 
istrator, although, on the appeal, the decree of the probate court 
was reversed and remanded. Jb. 456. 

6. Same ; when attorney’s fees should not be allowed.—Attorney’s fees 
should not be allowed to an administrator on the final settlement 
of an insolvent estate, for filing a petition for allotment of dower 
to the widow, when, not being pressed, it failed, on the death of 


- 
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the widow, and if it had been pressed with reasonable diligence, 
dower could have been allotted in time to secure a lease of the 
premises for the next succeeding year. Jb. 456. 

7. Same ; when administrator chargeable with rents.—But, in such case, 
he is chargeable with the rents, the loss of which resulted from 
the failure to have dower assigned. Ib. 456. : 

‘8. Same; when administrator not chargeable with interest.— Held, under 
the facts of this case, that the administrator was not chargeable 
with interest as damages for delay in making final settlement and 
distribution. Jb. 456. 


INSURANCE, LIFE. See Corporations, 6. 
INTEREST. 


1. On money conrerted; from what date it begins to run.—The sureties of 
a judge of probate are liable for interest on moneys belonging to a 
minor, pot in the hands of their principal under the provisions of 
section 2809 of the Code, and by him converted to bis own use, . 
from the date of such conversion. Bradley vr. Harden, Adm’r, 70. 

2. Liability of county treasurer for interest.—While it is the duty of a 
county treasurer, on the termination of his official term, to pay 
over to his successor the public moneys he has received and not 
disbursed according to law, and all moneys which he has neglected 
to collect, and for the wrongful detention thereof the law gives in- 
terest in the nature of damages, yet, interest will not begin to run 
thereon until his suecessor has qualified, as, until that time, there 
can be no lawful payment. Lewis v. Lee County, 148. 

3. When administrator not chargeable with interest.—Held, under the 
facts of this case, that the administrator was not chargeable with 
interest as damages for delay in making final settlement and dis- 
tribution. Clark, Adm’r, v. Guard, 456. 


See Usury. 
JUDGMENTS AND DECREES. 


1. Final judgment or decree; when a bar to second suit.—A judgment or 
decree is final and conclusive, operating a bar to a second suit, only 
when it appears with reasonable certainty that the matters in con- 
troversy in the second suit were involved in the first. If this is 
not apparent on the face of the record of the first suit, there are 
eases in which it may be shown ‘by extrinsic evidence; but, in 
such cases, the burden of proof rests on the party maintaining the 
affirmative. Pruitt v. Holly, 369. 

2. Effect of judgment as evidence as against strangers.—The record of a 
judgment may be used against strangers to prove the fact of the 
rendition of the judgment; but it can not be used to prove the 
‘ause of action involved. Taylor, Adm’r, v. Means, 468. 


See Error anp AprpeEAL; EstaTes oF DECEDENTS; FRAUDULENT 
CoNxVEYANCES. 


JURISDICTION. 


1. When statutory remedy exclusive—When a right is solely and ex- 
clusively of legislative creation, when it does not derive existence 
from the common law, or from the principles prevailing in courts 
of equity, and jurisdiction of it is limited to particular tribunals, 
and specific, peculiar remedies are provided for its enforcement, 
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LIMITATIONS, STATUTE OF—Continued. 


gagor.—The statute of limitations runs in favor of a a in 
possession against the mortgagor out of possession. McCoy v. 
Gentry, 105, 

8. Same; when a bar to a bill in equity to have absolute conveyance of 
land decreed a mortgage, and to redeem.—The statute of limitations 
is a complete defense to a bill in equity filed by a grantor in a con- 
veyance of land, absolute on its face, to have the conveyance de- 
creed a mortgage,.and to redeem, when, at the time the bill was 
filed, the grantee and those claiming under him had held inde- 
pendent possession of the conveyéd premises for more than twelve 
years, during which time neither word nor act is alleged or proved, 
recognizing the grantor’s claim tothe land. Jh. 105. 

9. Same; what will not operate to remove the bar.—The bar of the statute 
of limitations in such case can not be avoided by proof that, at the 
time of the execution of the conveyance, there was a parol agree- 
ment between the grantor and grantee, that the latter should hold 
the land in trust for the benefit of the former, when the prooi 
offered to establish the trust proves also that the real design of the 
parties to the conveyance, in its execution, was to hinder and de- 
iraud the grantor’s creditors. Jb. 105. 


See Cuancery, 20, 53; Error anp APPEAL, 1, 4; INSOLVENT 
Estates, 4. 


MALICIOUS PROSECUTION. 


1. Right of action for malicious prosecution several and not joint.—For 
malicious prosecution, the right of action is several and not joint ; 
and hence, where three parties join as co-plaiutiffs in such action, 
there is a misjoinder of parties plaintiff. McLeod v. McLeod, 42. 

2. . Malice and absence of probable cause must be shown.—It is well 
settled that an action for malicious prosecution will not lie, unless 
it be shown by the plaintiff, that he was prosecuted through the 
agency of the defendant, not only maliciously, but also without 
probable cause; neither of these elements alone will do, but both 
must concur to make the defendant liable. Jb. 42. 

3. Advice of counsel, when admissible in defense-—Where a defendant 
in such action made a full and fair statement of all the facts in 
the case to, and obtained the advice of counsel, before commencing 
the prosecution on which the action is founded, and he acted hon- 
estly on the advice in instituting the prosecution, this will furnish 
a complete defense to the whole action, and is not limited merely 
to a mitigation of damages. Jb. 42. 

4. Same.—Where the deferdant in such action testified that ‘‘he had 
made a full and fair statement of all the facts to his attorney,”’ 
before the prosecution was commenced, and the evidence showed 
what facts he did state to his attorney, whether the statement 
made by the defendant to his attorney was a full and fair state- 
ment of all the facts, is a question the jury must determine from 
the evidence before them, the testimony of the defendant to that 
effect being a mere matter of opinion, and insufficient. Jhb. 43. 

5. Same.—Where a party is in the actual possession of land, either 
adverge or permissive, a prosecution under the statute for.trespass 
after warning can not be founded on a continuation of his oceu- 
pancy of the land after he has been warned by the true owner; 
and although such a state of facts would not constitute probable 
cause for a prosecution for trespass after warning, yet, if the facts 
were fairly and truthfully stated to counsel, and the advice to 
prosecute was honestly followed, this would be competent, in an 
action for malicious prosecution, to relieve the presumption of 
malice arising from a want of probable cause. Ib. 42. 
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MANDAMUS. 


1. When not proper remedy.—Mandamus will lie to compel an inferior 

‘ tribunal to proceed to judgment, but not to dictate the particular 
judgment it should render; and hence, it will not lie to compel the 
circuit court to enter judgment, declaring personal property levied 
on and claimed as exempt subject to the process, on the failure of 
the defendant to file an inventory as provided by section 2837 of 
the Code. Ex parte Redd, 548. 

2. Same.—The petition for a removal of an ad quod damnum proceeding 
from the probate court to the Federal court, filed by a rail- 
road company, bringing the case within the provisions of the act 
of Congress, mandamus will not lie to vacate and set aside an 
order made by the probate court, removing the cause to the 
Federal court, because the order was made without hearing evi- 
dence offered by the telegraph company, showing that the right of 
way sought to be condemned was of less value than five hundred 
dollars, and that the contrary averment in the petition for removal 
was untrue. Ex parte Southern Telegraph Co., 564. 


MARRIAGE SETTLEMENT. See Huspanp anp Wire, 12, 15. 
MECHANICS’ LIEN. 


1. When court of equity has no jurisdiction to enforce.—The lien in favor 
of mechanics and material-men for work and labor done, and ma- 
terials furnished, is a new right, created by statute, for which a 

specific remedy by an action at law is provided; and hence, in the 

lume of a special cause for equitable interposition, a court of 
equity can not assume jurisdiction for its enforeement.—Chandler 
v. Hanna, 390, 

2. When averments of bill for its enforcement fail to show ground for 
equitable interposition.—An averment in a bill filed. by mechanics 
and material-men to enforce their statutory liens for work and 
labor done, and materials furnished, ‘‘that the statements of the 
accounts against said defendants are difficult, and can not well be 
shown ina court of law, and a resort to this court is necessary to 
properly enforce the liens of complainants, the remedy at law being 
inadequate, is not an averment of facts showing a complication of 
accounts, rendering necessary the intervention of a court of equity 
to disentangle and adjust them, or of facts showing the inadequacy 
of the remedy at law, but is merely a statement of the pleaders’ 
conclusions of law and of fact; and it can not aid the equity of the 
bill. Ib. 390. 

3, Depends on substantial compliance with the statute.—The creation 
ot the lien given by statute to mechanics or contractors, em- 
ployees, and material-men depends upon a substantial compli- 
ance with the requisitions of the statute, the first of which is, that 
a just and true account of the demand, after all just credits have 
been given, verified by oath, must be filed in the office of the 
judge of probate of the county in which the property to be charged 
is situate. Jb. 390. 

4. Verification of demand; before whom made. 
ally intended to operate extra-territoria 
izing or requiring the doing of a 
expressed, must be regarded as contemplating th 
act within the jurisdiction of the State; and hence, the verification 
of the fated contemplated by the statute providing a lien in 


utes are not gener- 
_ a statute author- 







favor of mechanics, etc., is the oath or affirmation of the claimant, 
or of some other person having knowledge of the facts, taken be- 
fore an officer of this State authorized by law to take and certify 
oaths. Ib. 390. 


cing of the 





| 
| 
| 
| 
| 
| 











688 INDEX. 


MECHANICS’ LIEN—Continued. : 


5. Same.—A verification of the demand before a notary —— in the 
State of Tennessee, not being a compliance with the statutory 
requirements, can not operate to confer the lien provided by the 
statute. Jb. 390. 


MOBILE COUNTY. 


1. As to its liability for contracts made by the ‘‘ Board for the apoete 
ment of the River, Harbor and Bay of Mobile,’”’ see Slaughter v. 
Mobile County, 134. 


MONTGOMERY, CITY OF. 


1. As to jurisdiction of the recorder of the city of Montgomery, see 
Harris v. State, 495. 


MORTGAGES. 


1. When legal title not conveyed by.—A pees. agreement by a debtor, 
that certain personal property belonging to him “should stand 
good for his indebtedness,’’ not accompanied by a delivery or 
change of possession, does not convey the legal title, but creates 
an equitable lien merely, which will not support an action of de- 
tinue. Jackson, Morris & Co. v. Rutherford, 155. 

2. When instrument merely an equitable lien.—A stipulation in a mort- 
gage on real and personal property, executed to secure a debt due 
and payable in annual installments, that ‘‘ this mortgage is made 
a lien on the crop of cotton made on the place ’’ for the payment 
of the installment of the debt due for that particular vear, does 
not convey the legal estate or interest in the cotton, but creates 
merely an equitable lien thereon; and hence, such an instrument 
will not support an action of trover brought for the conversion of 
the cotton. Bush v. Garner, 162. 

3. Section 1359 of Code of Mississippi construed.—Section 1359 of the 
Code of Mississippi (1880), providing that ‘‘ it shall be lawful for 
persons to make and execute mortgages or deeds of trust upon 
growing crops, or crops to be grown, within fifteen months from 
the making of such mortgage or deed of trust, which encumbrance 
shall be valid and binding upon the interest of such mortgagor or 
grantor in such crop, but shall not be, in any case, prior to the 
liens provided for in an act in relation to landlord and tenant, and 
an act in relation to the lien of employers and employees,’’ is 
merely declaratory ot the common law, with the limitation en- 
grafted thereon, that the crop must be produced within the specified 
period of fifteen months; and a mortgage on an unplanted crop in 
that State operates, under that statute, merely to create an equita- 
ble lien, and not to convey the legal title. Jb. 162. 

4. Same.—If, however, that statute could be construed so as to author- 
ize the legal title to pass by a mortgage on an unplanted crop, the 
effect of the statute would only be to make a legal mortgage, with 
apt words of conveyance, operate to convey the legal title; and 
hence, an instrument creating by its terms a mere lien or charge 
upon the crop would not come within its influence. Jb. 162. 

5. Assignment of chattel mortgage passes legal title—An assignment of 
a chattel mortgage passes the legal title to the chattel conveyed 
thereby, and authorizes the assignee to maintain detinue for its 
recovery in hisown name. Russell v. Walker, 315. 

6. Execution of mortgage; how proved.—The execution of a chattel 
mortgage, purporting to be attested by subscribing witnesses, can 
not be proved by the mortgagor or mortgagee, when neither of the 
subscribing witnesses is called, and no reason for producing them 
is shown. Jb. 315. 
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MORTGAGES—Continued. 
See Limitations, STATUTE OF, 7-9; REDEMPTION. 


NEGLIGENCE. 
See INNKEEPER; RarLroaps, 2-6. 


NEW TRIAL. 


1. Only remedy for verdict contrary to evidence.—That the verdict of the 
jury trying a cause is not sustained by the evidence, is a wrong 
which this.court has no power to redress; the only remedy there- 
for being a motion for a new trial in the primary court. Alabama 
Great Southern R. R. Co. v. Powers, 244. 


See Error AND APPEAL, 2; REHEARING. 


NOTARY PUBLIC. 

1. Authority to administer oaths.—Unless conferred by statute, a notary 
public has no authority to administer oaths or affirmations re- 
quired by special statutory enactments, and not in the transaction 
of commercial affairs. Chandler v. Hanna, 390. - 

2. Presumption as to his authority in another State.—Until the contrary 
is shown, the presumption is, that, in a sister State, a notary 
public has no other authority than that which is derived from the 
commercial law. Jb. 390. 


See Mecuanics’ Lren, 5. > 

NOTICE. 

See ArracuMeNt Bonn, 6, 7; Cuancery, 18-20, 22, 25; DeEps, 
10-17; INNKEEPER, 6, 7; VENDOR AND PURCHASER. 

OVERRULED CASES; CASES LIMITED. 

1. Borum v. King, 37 Ala. 606, as to what is essential to the validity of 
a gift of a promissory note, overruled in Walker, Guardian, v. 
Clews, 412. , 

. Dickson v. Bachelder, 21 Ala. 699, as to necessity of negativing, in 
an action on an attachment bond, the ground of the attachment, 
overruled in City National Bank v. Jeffries, 183. 

3. Floyd’s case, 55 Ala. 61, limited as to the principal there declared, 
that the list of jurors served on a prisoner in a capital case should 
include only those regular jurors ‘‘in attendance,’’ and not those 
who, though summoned as regular jurors, were excused or dis- 
charged when the jury was organized, in Shelton v. State, 5. 

4. Hart v. Fréeman, 42 Ala. 567; the proposition there asserted that 
section 3040 of the Code ‘‘ requires settlements for the composi- 
tion of debts to be made in writing,’’ declared a dictum, and held 
to be ‘‘ manifestly erroneous as a general proposition, although 
correct as to’’ that particular case, in Singleton, Hunt & Co. v. 
Thomas, 205. 

5. McMullen v. State, 53 Ala. 531, asserting that the question of intent 
in larceny must be left to the determination of the jury, limited in 
Henry Johnson v. State, 523. 

6. Parsons v. State, 22 Ala. 50,as to the right of an escaped prisoner 
to prosecute an appeal to this court, overruled in Warwick v. 
State, 486. 
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PARDON. 
1. Delivery and acceptance. necessary.—A pardon, in order to be com- 
plete, must, in contemplation of law, be delivered and accepted. 
Ex parte Powell, 517. . 
44 
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PARDON—Continved. 


2. Delivery of.—The principles applicable to the delivery of a par- 
don and to the delivery of an ordinary of deed of gift must be 
considered asanalogous. Jb. 517. 

3. Acceptance of; when presumed.—Being an act of mere clemency, 
without conditions, the law presumes that a pardon was ac- 
cepted, in the absence of evidence showing the prisoner’s dis- 
sent. Jb. 517. 

4. What operates as delivery and acceptance of. —Upon the applica- 
tion of a convict, sentenced to the penitentiary, the Governor 
caused to be prepared and signed an instrument in the usual form 
of a pardon, directed to the warden of the penitentiary, declaring 
the convict pardoned of the crime of which he had been convicted, 
and concluding with an order that he ‘‘be at once restored to lib- 
erty.’’ It was then, ‘‘for the benefit’’ of the convict, delivered to 
the Secretary of State, who attested the same by affixing his sig- 
nature and the seal of the State, pursuant to the duty imposed on 
him by the statute; and thereupon it was transmitted by mail to 
the warden; who received it on the day following, and the Governor 
notified the prisoner’s counsel by letter that he felt it to be his 
duty to grant the pardon, and he had ordered it accordingly. At 
the time the instrument was received by the warden, the convict 
was in the jail of the county in which the conviction was had, sub- 
ject to the order of the warden, under the act of February 7th, 
1879, providing for the convevance of convicts to the penitentiary, 
and the clerk of the court had notified the warden of the fact of 
conviction, aud that the convict was in said jail. This act makes 
it the duty of the clerks of the circuit courts, at the end of each term, 
to prompily inform the warden what convicts had been sentenced 
to the penitentiary at that term, and that they were then in the 
county jail, ‘‘subject to his order;’’ and it authorizes the warden, 
and makes it his duty, to thereupon remove such convicts. The 
warden, on receiving the instrument, returned it to the Governor, 
with the statement that he held no such person as the convict in 
his custody ; and the Governor then withheld it from the prisoner. 
It was the custom of the warden, when such pardons were re- 
ceived, to discharge the person pardoned from custody, and to 
**place the pardon on file in his office, as authority for making 
such discharge.’’ Held, 

(a) That the convict was, at the time the pardon- was received 
by the warden, in his constructive custody, and subject to his order 
and control. 

(b) Thatthe warden was not the mere messenger of the execu- 
tive to deliver the pardon, but the constructive agent of the con- 
vict to receive it. 

(ce) That the delivery of the pardon to the warden was, in ac- 
cordance with usage, a delivery to the convict, who is presumed 
to have accepted it, and that it thereby became complete and 
irrevocable. Jb. 517. 








PARTNERSHIP. See Cuancery, 64. 
PLEADING AND PRACTICE. 


1. Assumpsit and case can not be joined.—Counts in assumpsit and 
can not be joined. Chambers v. Seay, 372. 

2. Penalty provided by section 1587 of the Code; how recovered.—Under 
the statute providing that the owner of lands, not inclosed’ by a 
lawful fence, is liable to the owner of trespassing cattle, if he kills 
or injures them, for five times the amount of the injury thereby 
sustained, the statutory penalty can not be recovered in an action 
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PLEADING AND PRACTICE—Continued. 
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of trespass, but only in an action founded on the statute, in the 
nature of an action of debt. McKenzie v. Gibson, 204. 

Same; trespass can not be joined with count on the statute.—In an 
action for the recovery of such penalty, commenced before a justice 
of the peace, a coniplaint having been filed in the justice’s court, 
declaring 6n the statute, on appeal to the circuit court, a count in 
trespass vi et armis can not be joined or substituted. Ib. 204. 

When demand for money sued for dispensed with.—In an action by 
the administrator of a deceased minor against the sureties on the 
official bond of a judge of probate, for mney paid to him under 
the provisions of section 2809 of the Code of 1876, and not accounted 
for, averment and proof of a conversion of the money to his own 
use by the judge of probate dispense with a necessity for ademand 
for the money before the commencement of the suit. Bradley v. 
Harden, Adm’r, 70. 

When one co-plaintiff not entitled to recover, none can.—Where sev- 
eral parties sue jointly as plaintiffs, all must be entitled to recover, 
or none can be permitted to do so; and hence, if any one of them 
is incompetent to sue, or the evidence sustains the action only as 
to one or more, and not as to the others, all must fail. McLeod v. 
McLeod, 42. 

3. Right of action for malicious prosecution several and not joint.—For 

malicious prosecution, the right of action is several and not joint; 

and hence, where three parties join as co-plaintiffs in such action, 

there is a misjoinder of parties plaintiff. Jb. 42. 

. Action on the case for false representation or warranty in sale of chat- 

tels; when complaint sufficient. —The forms of pleading contained in 

the Code have the force of law, and a substantial conformity to 
them is sufficient ; and hence, a complaint in an action correspond- 
ing to the common law action on the case for a false representation 
or warranty in the sale of personal property, which conforms sub- 

stantially to the form of complaint prescribed in the Code for a 

breach of warranty in the sale of chattels, is sufficient. Herring, 

Farrell & Sherman v. Skaggs, 446. 

. Replication; when no departure from the complaint.—While it is a 

general rule of pleading, both at common law and under the statute, 

that a replication must not depart from the allegations of the de- 
claration in any substantial matter, yet, when the cause of action 
is stated generally in the declaration, the plaintiff may, if necessary, 
in a replication to a special plea, restate it in a more minute and 

circumstantial manner. Jb. 445. 

. Amendments to pleadings at law ; when may be made.—Pleadings, in 
civil actions at law, are amendable at any time before the rendi- 
tion of final judgment; and if the matter of amendment to a com- 

ylaint is proper, the pendency of pleas in bar, or in abatement, the 
ae effect of which the amendment may obviate, is rather a rea- 
son for, than an objection to its allowance. Foster v. Napier, 596. 

Amendment to complaint ; when proper.—Amendments to the com- 
plaint, Sutvodinenal for the purpose of adapting it to the various 
shapes or phases in which the pleader apprehends the evidence 
may present the case, and making no other change than in the de- 
scription of the cause of action, are admissible, so long as the iden- 
4 of the matter upon which the action is founded is preserved. 

b. 595. 

Plea must answer all it proposes to answer.—It is a rule. of pleading, 
applicable alike to pleas in abatement and to pleas in bar, that the 
= must answer all that it proposes to answer; otherwise it will 

adjudged bad on demurrer. Jb. 595. 

Plea in abatement ; pendency of prior suit for same cause of action. 

The principle is well settled, that the petidency of a prior suit for 
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PLEADING AND PRACTICE—Continued. 


the same cause of action, in a court of competent jurisdiction, be- 
tween the same parties, will abate a later suit, because the latter 
is deemed vexatious and oppressive; and, in such case, the vexa- 
tion and oppression is a conclusion of law, not a matter of fact, and 
is not dependent upon an inquiry into tlfe actual circumstances of 
the case. Ib. 595. 

13. Same.—Hence, a plea in abatement to an action for malicious prose- 
cution, setting up the pendency of a prior suit between the same 
parties for the same cause of action, is good, although it appears 
irom the averments of the plea, that when the first suit was com- 
menced, the prosecution was not ended, and, of consequence, that 
the suit was prematurely brought. Jb. 595. 

14. Same.—The ee of the pendency of a prior action for the same 
cause, between the same parties, stands upon like principles, and 
is supported by like evidence, as a plea of a former recovery; and 
while the pleas have not the same, but a like office, the plea in 
abatement is not available, unless the judgment which could be 
rendered in the prior suit, would be conclusive between the parties, 
and operate as a bar to the second suit. Jb. 595. 

15. Torts as causes of action ; can not be split.—As causes of action, torts 
are, like contracts, indivisible, and can not be separated into parts ; 


’ and if a plaintiff should sue but for a part, the judgment operates 
a merger of the right of recovery for the tort in its entirety. Jb. 
595. 


16. Preliminary examination before committing magistrate, commencement 

of prosecution; pendency of prior suit.—A preliminary examination 

Sales a committing magistrate, in a criminal case. is the com- 
mencement of a prosecution, of which an indictment, subsequently 
referred, is but a continuation; and hence, to an action for a ma- 
Relves prosecution by indictment in the circuit court, a plea in 
abatement, setting up the pendency of a prior suit between the 
same parties for the same prosecution before a committing magis- 
trate, is good, it appearing that the plaintiff was held by the mag- 
istrate to answer an indictment, and that the indictment was subse- 
quently preferred. Jb. 505. 

17. Plea to jurisdiction of justice of the peace; when frivolous.—In an ac- 
tion for damages for cutting timber off plaintiff's lands, commenced 
before a justice of the peace, in which the amount of damages 
claimed is not stated in the summons, but is stated in a complaint 
filed to be fifty dollars, a plea to the jurisdiction, on the ground 
that the damages claimed exceed fifty dollars, is frivolous, and, on 
appeal to the circuit court, may be disregarded or stricken from 
the file. Wagnon v. Turner, 197. 

18. Right of defendant to plead to the merits; effect of refusal.—It is the 
right of every dchenhant in a civil case to plead to the merits at 
any time before a judgment by default or nil dicit is entered 
against him ; and a refusal of this right by the primary court, on 
leave asked to plead, is a reversible error. Jb. 197. 

19 When rendition of judgment by default or nil dicit error.—In an ac- 
tion for damages for cutting timber off plaintiff’s lands, it is error 
for the court to render judgment by default or nil dicit, without 
the intervention of a jury to assess the plaintiff’s damages. 

20. Judgment by default on acknowledgment of service; when erroneous. 
A judgment by default, rendered on an acknowledgment of ser- 
vice by the defendant, indorsed on the summons and complaint, is 
erroneous and, on appeal, will be reversed, when the record fails 
to show proof of such acknowledgment, or an admission of the 
fact of service, was made. Finney, Adm’r, v. Gilder, 196, 

See Actions; ATTACHMENT; ATTACHMENT Bonn; Deposition; 
Detinve; EsectMeNt; Mauicirous Prosecution; REHEARING. 
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PRINCIPAL AND AGENT. See AGency. 
PRINCIPAL AND SURETY. See Surety. 
PROHIBITION. See Criwinar Law. 
RAILROADS. 


1. Taxation of income of railroad companies; no law providing for. 
Since the approval of the revenue act of December 31st, 1868 
(Pamph. Acts, p. 297), there has been no law in this State, au- 
thorizing the assessment and collection of taxes on the income of 
railroad companies. State v. Board of Rev. & Road Com., 65. 

2. Injury to stock by railroad company; duty of engineer.—In an action 
against a railroad company to recover damages for injuries done 
to a horse, a charge, given at the request of the plaintiff, instruct- 
ing the jury that, if the horse was seen by the engineer ten or 
fifteen feet of the road, or running by the road-bed, on a line with 
it, and within a few feet of the moving train, and under circum- 
stances indicating danger of the horse’s getting on the track, it 
was the duty of the engineer to use all means in his power to 
frighten the horse away, until the danger had ceased, asserts a 
correct legal proposition. Ala. Great Southern R. R. Co. v. Pow- 
ers, 244. 

3. Same.—In sucli case, a charge given at the request of the plaintiff is 
free from error, which instructs the jury that the reason why dif- 
ferent rules for railroads are prescribed for the preservation of 
cattle, and for the safety of human life, is, that human beings are 
sentient, and cattle do not know the necessity of leaving the track ; 
and that as to cattle, in addition to sounding the alarm whistle, the 
brakes must be applied, and the train checked or stopped, if need 
be, to prevent injury. Jb. 244. 

4. Same; diligence required of an engineer.—The diligence required of 
an engineer in charge of a locomotive, in order to avoid injury to 
stock, does not commence at the moment he first perceives the 
stock on the track; and a charge requested by a railroad company, 
in an action against it to recover damages for injuries to stock, 
limiting the engineer’s duty to the employment ofall proper means 
to avoid the injury from that moment, is properly refused. Jb. 244. 

5. Injury to stock by railroad company; when owner not precluded from 
recovery.—The fact that the owner of stock permits them to run at 
large, and to trespass on the track of a railroad company, does not 
preclude him from recovering for injuries done to the stock by the 
company’s locomotive and train. Jb. 244. 

6. Basis of penalty for excessive charges on freight by railroad company 
under act approved April 19th, 1873.--The rate on freight carried 
over the whole line of a railroad company, which furnishes the 
basis for the additional fifty per cent. allowed by the act of the 
General Assembly, approved April 19th, 1873, for the transporta- 
tion of “‘local freight,’’ is the rate charged on freight taken on at 
one terminus, and discharged at the other; and not the rate for 
freight brought from, or carried to a point beyond either terminus 
of the road. (M. & M. Railway Co. v. Steiner, 61 Ala. 559, reaf- 
firmed on this point.) Lotspeich v. Central R. R. & B. Co. of 
Georgia, 306. 

7. Bill of lading by railroad company to deliver freight beyond its line 
may be given, but can not be coerced.—While a railroad company 
may give a bill of lading to deliver freight at a point beyond its 
line, which binds the company for safe delivery at the agreed point 
of destination, this is simply a matter of agreement between the 
shipper and the company, in the absence of which the company is 
not liable for a loss occurring after the fréight has passed beyond 
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RAILROADS—Continued. 


its line; and the company can not be compelled to give such a bili 
of lading. Jb. 306. 


8. When testimony failsto furnish a basis for determining reasonable- 


ness of charges by railroad company.—Where, in an action against 
a railroad company by a shipper, to recover the excess of charges 
on cotton shipped by him over and above what was reasonable, 
the only testimony bearing on the question of the reasonableness 
of the charges paid by him was, that the rates of freight on com- 

ressed cotton shipped from Montgomery or Selma, were about 

fty per cent. in excess of the rates paid by him on uncompressed 
cotton shipped from Opelika, a point sixty-six miles less in dis- 
tance than Montgomery, and one hundred and sixteen miles less 
in distance than Selma, from the terminus of the road to which 
the cotton was shipped, it being common knowledge that com- 
pressing cotton bales reduces their bulk about one-half, the testi- 
mony was wholly insufficient to furnish a basis for determining 
the reasonableness of the charges; and hence, the primary court 
did not err in refusing to submit that question to the jury. Jb. 
306. 


9. Conveyance of railroad; what are conditions precedent.—Where a 


railroad company, incorporated under the laws of, and owning an 
unfinished railroad in, this State, sold, and executed to another 
railroad corporation a conveyance of, its right of way, road-bed, 
grading, etc., the conveyance providing ‘‘ that this deed is to have 
effect, and be operative only upon the express condition and un- 
derstanding,’’ that certain conditions specifically enumerated and 
set forth therein, requiring, among other things, a completion of 
the railroad conveyed within a given time, and the issue and 
transfer by the purchasing company of an amount of its capital 
stock equal to the paid up stock of the selling company, are com- 
plied with by the purchasingcompany,—/eld, that these conditions 
are not subsequent, but precedent to the passing of the title 
intended to be conveyed, and that, the said conditions not having 
been complied with, and the bankruptcy and dissolution of the 
purchasing company having rendered performance impossible, by 
the terms of the conveyance, thie title, as between the contracting 
parties, did not and could not pass, by reason of the non-perform- 
ance of the conditions. Tenn. & Coosa R. R. Co. v. East Ala. R’y 
Co. 426. 


10. Lien under act providing for State aid to railroads, and under deed 


of trust executed to indemnify the State; extent of —Prior to the exe- 
cution of said conveyance, the purchasing company, being en- 
gaged in the construction of its line of road, and contemplating 
obtaining the State’s indorsement of its bonds, under the statute 
providing for furnishing the aid and credit of the State to railroads 
(Pamph. Acts, 1868, p. 198; Pamph. Acts, 1869-70, p. 149), had, 
by deed of trust, conveyed to trustees its property, then owned and 
thereafter to be acquired, as indemnity to the State against liability 
to be incurred by the indorsement; and after the purchase, the 

urchasing company, having finished twenty miles of its original 
fine of road, and also five miles of the line of road purchased by, 
and conveyed to it, obtained the State’s indorsement of its bonds, 
under the statute, for the number of miles so finished by it. Held, 
that the lien of the State under the statute, and the lien created by 
the deed of trust were not paramount, but subordinate to the in- 
terest and claim of the selling company, reserved by its deed, on 
the property covered thereby. Jb. 426. 


11. Same; when rights of third parties not affected by decree foreclosing. 





Nor were the rights of the selling company in the property covered 
by said deed impaired or otherwise affectéd by a decree, obtained 
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on bill in equity filed by the trustee, to which the selling company 
was not a party, foreclosing the deed of trust, and declaring that 
the bonds indorsed by the State constituted a prior lien on the 
railroad, franchises and property of the purchasing company, and 
that the holders of the bonds were subrogated to the lien and 
rights of the State, and should be first paid out of the proceeds of 
sale; or by a sale made under the decree, and a conveyance exe- 
cuted to the purchaser. Jb. 426. 


12. Deed wit conditions precedent; subsequent purchasers charged with 


notice of conditions.—The conveyance executed to the purchasing 
company, and under which it acquired its rights, expressing on 
its face the conditions precedent, on the performance of which the 
title was to pass, this operated as notice to all subsequent pur- 
chasers and encumbrancers, including the State. Jb. 426. 


13. Written contract; can not be changed by contemporaneous parol agree- 


ment.--While it is a rule of law, that, in the interpretation of a 
written instrument, the court is permitted to place itself in the 
situation of the contracting parties at the time of its execution. 
and to consider the occasion which gave rise to it, the relative 
position of the parties, and the obvious design they intended to 
accomplish, this rule can not be so extended as to supplement the 
writing with proof of a contemporaneous oral agreement, which 
changes its meaning; and hence, the deed under which the pur- 
chasing company in this case acquired its rights, reserving the 
title in the grantor, as security, at least, until all*the conditions 
contained in the deed are performed, proof of a contemporaneous 
parol agreement, which would operate to estop the selling company 
from asserting its title, upon the performance by the purchasing 
company of only one of such conditions, is inadmissible. Jb. 426. 


14. Same; new term can not be added to, by parol.—It is not permissible, 


by parol proof, to add a new term to a written contract, not ex- 
pressed in the writing, but alleged to have been understood and 
assented to in the negotiation. Jb. 426. 

‘ontract by corporation made by board of directors; can not be varied 
by less than quorum of board.—A railroad corporation, acting 
through its board of directors, having made a contract for the sale 
of its road-bed, ete., that contract can not be varied by any agency 
less than the power that made it; and hence, no member, or num- 
ber of members of the board less than a quorum, has authority to 
add to the contract a new term or condition; nor has a quorum of 
the directors such authority, unless they are assembled as a board. 
Ib. 426. 


16. Exstoppel in pais ; what does not apwete as.—One of the conditions 


of said contract of purchase, and of the deed made in pursuance 
thereof, being that the purchasing company should pay off and 
discharge the floating debt of the selling company, not to exceed 
in amount the sum of $25,000, one-fourth in money, and the bal- 
ance in its first mortgage bonds, indorsed by the State, and num- 
bered from 320 upwards, that company, after the completion of five 
miles of the road covered by its deed, delivered to one C., who 
was a director of the selling company, and its largest creditor (the 
sum due him being over $20,000), about $6,250 in cash, and nine- 
teen of its first mortgage bonds, indorsed by the State on proof of 
the completion of said five miles of road, valued at $17,100, and 
numbered from 321 to 339 inclusive. C. had the authority of the 


‘president of the selling company for making the collection, and for 


applying it to his own use; and he retained the money and bonds 
in his own hands, making no report of what he had done to the 
company. The board of directors had taken no action in the mat- 
ter of giving him authority to collect, and it took no action on the 
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use he made of the collection. After the decree was rendered in 
the foreclosure suit instituted by the trustees in the deed of trust 
executed to indemnify the State against liability on its indorsement, 
the nineteen bonds received by C. were, without the selling com- 
pany’s participation or knowledge, proved and allowed in that 
cause, and the pro rata due thereon was paid out of the proceeds 
of sale. Held, that the selling company was not estopped from as- 
serting its title to the property embraced in the deed against the 
purchaser at the foreclosure sale, on failure of the purchasing com- 

ny to comply with some of the conditions precedent contained 
in the deed. Jb. 426. 


See Common Carrier; Criinat Law, 7-9, 33-39. 


REDEMPTION. 


1. 


to 


o 


Right-of redemption by judgment creditor at common law and under 
the statute distinguished.—The common law right of a judgment 
creditor to redeem the lands of his debtor which are subject to 
mortgage, is essentially different and distinct from the right to re- 
deem given by the statute; the common law right must be exer- 
cised before a foreclosure, while the right conferred by statute can 
but seldom, if ever, come into existence until the other has been 
barred by foreclosure. Cramer & Cohen rv. Watson, 127. 


. Same; can not be blended in one bill.—If it be possible, in any case, 


that the two rights can co-exist, and that the creditor may have 
an election to exercise either, they can not be blended in one bill, 
though the bill be filed in a double aspect, or in the alternative, as 
such a bill would present inconsistent and repugnant claims to re- 
lief, the relief which could be granted in one aspect being mate- 
rially variant from that which could be granted in the other. 
Ib. 127. 

Statutory redemption of lands sold under mortgage; when tender in- 
sufficient.—To the statutory right of a judgment creditor of a mort- 
gagor to redeem lands sold under a power contained in the 
mortgage, from the purchaser at the sale, the payment of all law- 
ful charges upon the lands which have accrued to the purchaser, 
is as essential as is the payment of the purchase-money and in- 
terest ; and hence, atender of the purchase-money and interest, 
without a tender of such charges, is insufficient, and may be re- 
jected. Jb. 127. 


. Same; value of permanent improvements a lawful charge.—The stat- 


ute contemplates that a purchaser of lands at mortgage sale, 
while in possession, and before redemption, may make permanent 
improvements thereon ; and the value of such improvements is a 
lawful charge upon the lands which a judgment creditor, seeking 
to redeem, must pay, or offerto pay; and hence, an offer to re- 
deem, not including the value of such improvements, is insuffi- 
cient, and will aot give rise to the right of redemption. Jb. 127. 


. Same; when debt secured by junior mortgage a lawful charge.—Where 


a junior mortgagee becomes the purchaser of lands at a sale under 

a power contained in a prior mortgage, the debt secured by his 

mortgage is a lawful charge upon the lands, to the payment of 

which a judgment creditor seeking to redeem under the statute is 

bound; and hence, an offer to redeem, which does not include 

ry debt, the amount thereof being known, is insufficient. 
. 127. 


. Same; when junior mortgagee, as purchaser, not bound to account fo: 


rents and profits.—A junior mortgagee, purchasing at such sale and 
taking possession under his purchase, does not stand in the rela- 
tion of mortgagee in possession to a judgment creditor seeking to 
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redeem under the statute, but he holds as purchaser, as absolute 
owner ; and: hence, the rents and profits accruing to him, while in 
possession, can not be applied to the extinguishment of the debt 
secured by his mortgage, thereby lessening the amount which the 
creditor would have to pay. or offer to pay before he would be en- 
titled to redeem. Jhb. 127. 

7. Same; how value of improvements determined.—Where a claim for 
permanent improvements is asserted by a purchaser of lands at 
mortgage sale, and denied by a judgment creditor seeking to re- 
deem, provision is made by statute for an adjustment of the mat- 
ter by arbitration ; and if the purchaser desires to conform to the 
statute, and suggests the appointment of referees, but the creditor 
refuses or fails to nominate a referee, on his part, as required by 
the statute, he must pay or tender the value of the improvements 
claimed by the purchaser, before he will be entitled to redeem. 
Ib. 127. 


REHEARING. 


1. Application for rehearing under the statute; when petition fatally de- 
fective.—A petition for a rehearing under the statute after final 
judgment at law (Code of 1876, §§ 3161-2), on the ground of newly 
discovered evidence, which fails toshow in what the testimony con- 
sisted, and that it was not merely cumulative of a fact or facts, of 
which some proof was made on the trial, and that it was not dis- 
covered until afier the adjournment of the court at which the trial 
wis had, is fatally defective. Freeman v. Gragg, 199. 


RELEASE. See Esectment, 9; Composirion or Depts. 


REMOVAL OF CAUSES FROM STATE TO FEDERAL COURTS. 


1. Order removing cause from State to Federal court, a final judgment, 
from which appeal lies.—An order made by the probate court, in a 
proceeding instituted by a telegraph company to condemn the 
right of way along the road-bed of a railroad company for the es- 
tablishment of its line of telegraph, removing the cause from that 
court to the Federal court, under the provisions of the act of Con- 
gress, is a final judgment, from which an appeal or writ of error 
will lie. Ex parte Southern Telegraph Co., 564. 

2. Same; when mandamus will not lie to set aside.——The petition for the 
removal of the cause, filed by the railroad company, bringing the 
case within the provisions of the act of Congress, mandamus will 
not lie to vacate and set aside an order made by the probate court, 
removing the cause to the Federal court, because the order was 
made without hearing evidence offered by the telegraph company, 
showing that the right of way sought to be condemned was of less 
value than five hundred dollars, and that the contrary averment 
in the petition for removal was untrue. Jb. 564. 


RENTS. See Cuancery, 36; Execurors aNp ADMINISTRATORS, 2; Hus- 
BAND AND Wire, 1, 2, 14, 15; LANDLORD anp TENANT; 
TENANTS IN ComMON. 


SALES. 


1. Contract of sale of personal property; when title passes.—While it 
may be true, as a general proposition, that, if any thing remains 
to be done by either party to a contract for the sale of personal 
oroperty before delivery, to determine the price, quantity or 
identity of the thing sold, the title does not vest in the purchaser, 
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and the contract is merely executory, this principle must be 
limited to those cases in which the evidence does not show an in- 
tention to make the sale absolute and complete, without any re- 
gard to the performance of these usual prerequisites, at least as to 
price and measurement. Shealy & Finn v. Edwards, 175. 


2. Same; title may pass without fixing an absolute price.—If the goods 


are sufficiently identified, a complete sale of them may be made 
without fixing an absolute price, if such be the clear intention of 
the parties, as legally evinced by the circumstances attending the 
transaction. Jb. 175. 


3. Same; effect of delivery.—In determining whether the parties toa 


contract for the sale of personal property intended that the title 
should pass, so as to complete*the sale, the actual delivery of the 
goods is of the greatest importance ;, and if there be accompanying 
declarations, showing an intention that the property should pass 
to the vendee immediately, and not at some future time, the fact 
of delivery, as evidence of intention, becomes manifestly the most 
cogent of all legal proofs, when the good faith of the transaction 
is not impugned. Jb. 175. 


4. Same; rule as to price in executory and executed contracts.—While 


the rule as to price in executory contracts of sale of personal 
property requires that it must be certain, or capable of being made 
certain, a different principle prevails where the contract of sale is 
complete and executed. In the latter class of contracts, where 
the seller, whether by actual delivery, or other like unequivocal 
act, intentionally passes the property in specific goods to the pur- 
chaser, without fixing the price, the law leaves the price to be 
adjusted by the agreement of the parties, or, in case they fail to 
agree, to be determined by the verdict of a jury. Jb. 175. 


5. Same? when an executed contract.—Where the owner of a stock of 


goods, the greater part of which was new, agreed to sell the entire 
stock, the new goods at invoice prices, and the old goods at such 
price as might be agreed on at a certain time in the near future, 
the purchaser to execute his notes tor $2750, the estimated price 
of the stock, and, if that amount was insufficient to pay for the 
new goods at invoice prices, and the old goods at such price as 
they might agree on, then the purchaser should execute his note 
for an additional sum to cover the difference; but if it should be 
found that $2750 was more than the value of the new goods at 
invoice prices, and of the old goods at the price to be agreed on, 
then the purchaser shou!d have a credit on lis notes for the excess ; 
and the notes were afterwards, on the same day, executed and the 
goods delivered, and the purchaser remained in possession an en- 
tire day thereafter, and was engaged in selling the goods on his 
own account; and afterwards, but before the time had expired for 
agreeing upon the price of the old goods, and for ascertaining the 
invoice prices of the new goods, a creditor of the seller caused an 
attachment to be levied on ‘the goods,—held, that these facts con- 
stituted an executed contract of sale, passing the title to the 
goes, and they were not subject to levy under the attachment. 
“meen 


6. As affected by adverse possession.—A sale of personal property, held 


eB pestis adversely by another, does not pass the legal title, 
but operates merely as a transfer of a chose in action.—Huddleston 
v. Huey, 215. 


7. When complete in this State-—Where goods are purchased in this 


State, the saleis here complete, although, in pursuance of instruc- 
tions given by the purchaser, they are shipped to him at his domi- 
cil in another State. Wright v. Strauss & Co., 227. 


8. Vendor has no implied lien for purchase-money.—A vendor of per- 
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sonal pounerty, parting with the possession, has no implied or 
equitable lien for the payment of the purchase-money; but he 
must look alone to the personal responsibility of the vendee. 
Stringfellow v. Ivie, 209. 


See VENDOR AND PuRCHASER; AGENCY, 6, 7. 


SHERIFF. 


1. 


Statute authorizing court to order sheriff to execute conveyance of lands 


sold by his predecessor, construed.—Under the statute authorizing 
the court from which issued process, under which a sheriff makes 

ales of land, if he should die or vacate his office without execut- 
ing a conveyance to the purchaser, to order his successor in office 
to execute the conveyance (Code, 1876, § 3207); the power is 
limited to the single case of a failure to execute a conveyance ; the 
power to direct and order the reformation of a conveyance, defec- 
tive because of a mistake common to the sheriff and the purchaser, 
is not conferred by the statute. MeCall, Ex’r, v. White, 562. 


. Same; motion must be made within reasonable tine.—A motion to re- 


quire the sheriff to execute a conveyance under this statute is 
properly refused, where more than ten years elapsed after the sale, 
before the making of the motion, during which time the purchaser 
and those claiming under him have not had or claimed possession 
of the land, and no explanation is given for the delay. £b. 562. 


SPECIFIC PERFORMANCE. See Cuancery, 42-46, 


STATUTES. 
1. Construction of.—When astatute is plain and unambiguous, whether 


) 


cr 


expressed in limited or general terms, the legislature is presumed 
to have meant what they have plainly expressed; and hence, no 
room is left for construction. Reese v. State, 18. 


Construction of penal statutes.—Penal statutes are to he strictly con- 


strued, but not so strictly as to defeat the obvious intention of the 
legislature. Jb. 18. 

When statutory remedy exclusive.—When a right is solely and exclu- 
sively of legislative creation, when it does not derive existence 
from the common law, or from the principles prevailing in courts 
of equity, and jurisdiction of it is limited to purticular tribunals, 
and specific, peculiar remedies are provided for its enforcement, 
the jurisdiction and remedy, being bounded by the statute, can be 
exercised and pursued only before the tribunals, and in the mode 
the statute provides. Chandler v. Hanna, 390. : 


. Statutes in derogation of common law; rule of construction.—A stat- 


ute in modification or derogation of the common law will not be 
presumed to alter it further than is expressly declared, the pre- 
sumption being that the language and terms of the statute im- 
port the alteration or change it was designed to effect, and their 
operation will not be enlarged by construction or intendment. 
Cook v. Meyer Bros, 580; Lanier v. Youngblood, 587. 


. Repeal of statute by implication not favored—A_ subsequent statute, 


it not directly repugnant to a prior statute, will not operate its re- 
peal; and if there be a discrepancy, such exposition should be 
made, if practicable, that both may stand together ; and if a direct 
repugmancy exists, to the extent of such repugnancy, the later 
statute must prevail. Cook v. Meyer Bros, 580, 


6. As to proof of foreign statutes, see Evipence, 42-46. a 


See Criminat Law, sub-title, Pronisirrion; Liwirations, STat- 
UTE OF; MECHANICS’ LIEN. ap 
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SUBROGATION. See Svureties. 
SUPERSEDEAS. See EsectMent, 3, 4, 9. 


SURETIES. 


1. Contribution.—A surety paying less than his share or proportion of 
the common debt or liability, is not entitled to recover contribu- 
tion from his co-surety. Taylor, Adm’r, v. Means, 468. i 

2. Right of sureties to subrogation.—If the sureties on the official bond 
of a tax collector pay and satisfy his official default, they will be 
subrogated, in a court of equity, to the statutory lien in favor of 
the State, for the purpose of reimbursing or indemnifying them; 
but the equity of subrogation will not arise until they have made 
payment of the debt or default of the principal. Turner v. Teague, 
554. 

3. Right of surety paying debt of principal to subrogation to judgments 
in favor of creditor.—It is also, in this country, the generally recog- 
nized equity of a surety, paying the debt of the principal, to be 
subrogated to judgments or decrees which the creditor has ob- 
tained against him, and to the liens which the law may attach to 
them. Jb. 554 

4. When sureties not entitled to be subrogated to lien against property of 
ae under an execution issued on a judgment at 
aw. obtained against a defaulting tax collector and the sureties on 
his official bond, in the name of the Auditor for the use of the State, 
lands of the collector were levied on and sold by the sheriff, and 
were purchased by the sureties at a sum sufficient to pay off and 
satisfy the judgment, which they paid, the sheriff executing to 
them a conveyance, and returning the execution satisfied,—held, 
on a bill in equity filed by the sureties against a subsequent mort- 
gagee, to enjoin an action of ejectment brought against them for 
the recovery of the lands, to be subrogated to the lien which the 
State had in priority of the mortgage, and to quiet their title, that 
the payment made by the sureties to the sheriff was not of the debt 
of their principal, but of their own debt for the purchase-money, 
which, when received by the sheriff, was a satisfaction of the ex- 
ecution, a discharge of the bond, and an extinguishment of the lien 
incident to it, although the only interest obtained by them under 
the sale was the collector’s equity of redemption in the mortgaged 
premises ; and that, therefore, they were not entitled to the relief 
prayed for. Ib. 554. 


See Evipence, 12, 14, 23, 27. 
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TAX-COLLECTOR. 


1. Statutory lien on property of tax collector; its nature, and remedy for 
its enforcement.—The statutory lien on the property of a tax col- 
lector for the payment of ‘‘any judgment which may be rendered 
against him in his official capacity, for State-or county taxes,” 
etc., is not a right of property, but merely the right to charge the 
property of the collector with the payment of his defaults, in 

riority of subsequent alienations, incumbrances or liens; and for 
its enforcement there is no legal remedy, but like other liens of 
which possession is not an element, and for the enforcement of 
which specific legal remedies are not provided, it can be carried 
into effect only through a court of equity. Turner v. Teague, 554. 

2. Deputy tax collector.—The statutes of this State contemplate that 
tax collectors may have deputies; and their appointment may be 
shown by parol evidence. Rodgers v. Gaines, 218. 
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TAXES. 


1. Taxation of income of railroads.—Since the approval of the revenue 
act of December 31st, 1868, there has been no law in this State, 
authorizing the assessment and collection of taxes on the income 
of railroad companies. State v. Board of Rev. & Road Com’rs, 65. 

. Same; can not be imposed without a levy by the legislature.-—While 
the present Constitution requires, as did the Constitution of 1868, 
that the income of corporations shall be taxed at the same rate 
that is imposed on the income of natural persons, and the legisla- 
ture, when the power is asserted, can not tax the one at a higher, 
and the other at a lower rate, yet, the first step in taxation being 
the levy by the legislature, until that is done, there can be no 
assessment or collection of taxes on either. Jb. 65. 

3. Failure by legislature to levy taxes; effect of —When the legislature, 
through a failure to levy, leaves a species of property free from 
taxation, by providing no machinery which can be adapted to the 
assessment, the courts are powerless to remedy the evil. Jb. 65. 

4. Personal property assessed for taxes; lien on.—Where a tax-payer 
purchased a mule in February, and, by his own act, had it assessed 
for taxes as his property for the year in which the purchase was 
made, and allowed the assessment to stand without correction, he 
thereby estopped himself from denying his liability for such taxes ; 
and, for the payment of all the taxes assessed against him for 
that year, a lien on the mule existed under the statute, which was 
superior to the title acquired by a subsequent purchaser. Rodgers 
v. Gaines, 218. 

5. Sale of personal property for taxes; when notice of sale a compliance 
with the statute.-—The words, “in the precinct in which such de- 
linquent resides,’’ contained in the statute providing for posting 
notices of the sale of personal property for taxes (Code, § 415), 
have reference to the time the assessment was made, “ at least, in 
the absence of actual residence in another precinct in the county’’ 
at the time of sale; and hence, where a tax-payer removed from 
the precinct in which his taxes were assessed, after they became 
delinquent, and soon thereafter removed from the county, the 
posting of notices of the sale of property, levied on after his re- 
moval from the county, for unpaid taxes, in the precinct in which 
the assessment was made, is a sufficient compliance with the 
statute. Jb. 218. 

6. Duty of tenant for life to pay-taxes; can not defeat remainder or rever- 
sion by purchase at tax-sale.—It is the duty of a tenant for life to 
pay taxes on land; and he can not, by allowing them to become 
delinquent, and the lands sold for their payment, and by becom- 
ing the purcliaser at the tax-sale, divest the estate in reversion or 
remainder. Pruitt v. Holly, 369. 


bo 


See EvipEnce, 34. 
TENANTS IN COMMON. 


1. Liability for use and occupation.—It is a rule of the common law, 
unchanged by the statutes of this State, that the mere occupation 
by a tenant in common of the entire estate or premises does not 
entitle his co-tenants to call him to account for rents, or render 
him liable to an action by them for use and occupation. Fielder, 
Ex’r, v. Childs, 567. 

2. When possession of one presumed to be possession of all.—The entry 
and possession of one tenant in common are ordinarily pre- 
sumed to be the entry and possession of all the tenants; and this 
presumption prevails in favor of all, until there is some open, 
notorious act of ouster and adverse possession by the tenant en- 
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3. 


4. 


5. 


6. 


tering and holding, brought home to the notice or knowledge of 
his co-tenants. Jb. 567. 

When possession of one tenant adverse.—Where a purchaser of lands 
at a sale made by the administrator of a deceased tenant in com- 
mon enters into and takes possession of the whole premises, under 
a deed purporting to convey the entire interest in the lands, but, 
in fact, only conveying the undivided interest of the deceased ten- 
ant, and continues therein, claiming for himself the entirety in fee 
simple in the capacity of sole and exclusive proprietor, and taking 
and appropriating for his own use the rents and profits, these open, 
unequivocal, and notorious acts of ownership render his possession 
adverse and hostile to the title of the co-tenants, and are equivalent 
to an actual ouster, and of an utter disseizin. Jb. 567. . 

When deed color of title—While the deed, in such case, may be in- 
sufficient to pass the legal estate to more than the interest of the 
deceased tenant in the lands, and, as to the interests of the other 
tenants, it may be void, it is nevertheless color of title; and pos- 
session under it, asserted as exclusive, and in hostility to the title 
of the true owners, is adverse. Ib. 567. 

Assumpsit for use and occupation; when one tenant in common can 
not maintain against another.—In such case, the other tenants in 
common can not maintain an action of assumpsit for use and oc- 
cupation against the purchaser so entering and holding. Jb. 567. 

Same; what necessary to maintain.—The indispensable element to 
support the action of assumpsit for use and occupation, both at 
common law and under the statute, is the conventional relation of 
landlord and tenant, or an entry into possess‘on in recognition of, 
and in subordination to the title, or a holding by the permission of 
the landlord, estopping the tenant from denying or claiming the 
title, or drawing it into controversy. Jb. 567. , 


TREASURER, COUNTY. 


3. 


Liability of county treasurer for State certificates received by him, and 
appropriated to his own use.—Certificates issued by the Governor 
under authority of the act approved February 19th, 1867, (Pamph. 
Acts, 1866-7, Pp. 657), and obligations issued in pursuance of the 
act approved December 19th, 1873, (Pamph. Acts, 1873, p. 40), 
having been received by a county treasurer in his official capacity, 
and by him converted to his own use, he and his sureties can not 
absolve themselves from liability therefor, when sued on his official 
bond, by contesting the constitutionality of the statutes under 
which they were issued. Lewis v. Lee County, 148. 


See Evipence, 12-14, 23; Inrerest, 2. 


TRESPASS AFTER WARNING. See Crirvat Law. 
TRIAL OF RIGHT OF PROPERTY. 


1. 


Trial of right of property; issue and burden of proof.—In the trial 
of the right of property levied on under an execution or attach- 
ment, the ‘issue is, whether the property belongs to the defendant 
and is subject to the process, and the burden of proof is on the 
plaintiff in the process, who is regarded as the actor. If he makes 
out a prima facie case, the burden of proof then shifts to the 
claimant, who, in that event, must show a legal title in himself— 
such a title as would support trespass, trover or detinue. Shahan 
v. Herzberg, Simpson & Co. 59. 


See Barmtment; Evipence, 15. 
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TROVER. ‘See HusBanp AnD Wire, 8; MorrcGages, 2. 
TRUSTS AND TRUSTEES. 


1. Judgment confessed by beneficiary in favor of trustee; burden of proof 
on latter to repel presumption of undue influence.—When a judg- 
ment is peti salt by a beneficiary in favor of his trustee, or a 
deed is made by the former to the latter, in the absence of expla- 
nation, the intendment is, that the judgment or conveyance was 
obtained by undue influence, and the burden rests on the trustee 
to repel such intendment. Yonge v. Hooper, 119. 


See Deeps, 9; Esectment, 6; Girrs; HusBanp AND Wire, 2. 
UNLAWFUL DETAINER. See Cuancery, 5. 
USAGE. See Custom. 
USE AND OCCUPATION. See Tenants 1x Common. 
USURY. 


1. Statute of Georgia construed—A reasonable construction of the 
statute of Georgia, approved February 24th, 1875, fixing the legal 
rate of interest in that State at seven per cent. per annum, and 
authorizing a conventional rate of twelve per cent. per annum, by 
special agreement of the parties, and providing that ‘‘it shall not 
be lawful ’’ to charge a rate of interest greater than that authorized, 
but not declaring whether usury shall vitiate the entire contract, 
or render it void only for the interest unlawfuily charged, is, that 
the penalty for usury is intended to be only a ferfeiture of the 
entire interest charged, and that a recovery can only be had for 
the principal. Dawson v. Burrus, 111. 

2. Same; when court of equity will not give interest on contracts tainted 
by.—When a mortgagor, as complainant, seeks equitable relief 
against usury, he is usually required to do equity by paying or 
tendering the principal with legal interest; but when, as in this 
case, the foreclosure of a mortgage securing a debt tainted with 
usury is sought by the mortgagee, and the usury is pleaded, no 
interest can be recovered. Jb. 1/1. 


See Brits or ExcHANGE AND Promissory Notes. ° 
VENDOR AND PURCHASER. 


1. When purchaser of land not a bona fide purchaser without notice.—If 
a purchaser of land is sufficiently informed to put him on inquiry, 
and that inquiry, if followed up, would lead him to the cnowledgs 
that there is a vendor’s lien on the land for unpaid purchase- 
money owing by his vendor, he is not a purchaser without notice, 
and is not entitled to protection against the asserted lien. Rosette 
v. Wynn, 146. ; 

2. Vendor's lien on land for unpaid purchase-money; waiver of, how de- 
termined.—To determine whether a vendor has waived his lien or 
land for unpaid purchase-money, the whole transaction betweer 
the parties must be considered; and if from the transaction as a 
whole, it clearly appears that the vendor trusted exclusively to 
the personal responsibility of the vendee, and did not look to the 
_ for security, the existence of the lienis repelled. Stringfellow 
v. Ivie, 209. 

3. Vendor of personal property, parting with possession, has no lien for 
purchase-money.—A vendor of personal property, parting with the 
possession, has no implied or equitable lien for the payment of the 
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VENDOR AND PURCHASER—Continued. , 


urchase-money ; but he must look alone to the personal responsi- 

ility of the vendee. Jb. 209. 

4. Sale of land and personal property by one contract; when vendor’s lien 
on the land waived.—Where land and personal property are sold 
together, under an entire contract, at an aggregate or gross price, 
and in the sale there is no act or agreement of the parties fixing or 
determining what part of the gross price is for the land, and what 

art tor the personal property, and it is impossible, without resort- 
ing to conjectural inquiries, to separate the one from the other, 
the presumption must be, that the vendor did not look to the land 
for payment of the purchase-money therefor, but relied on the per- 
— responsibility of the vendee, thereby waiving his lien. 
b. 209. . 

2. Vendor's lien on land for unpaid purchase-money; how created.—No 

special agrement or specific intention is required to create a ven- 

dor’s lien on land for unpaid purchase-money ; but it arises by 
mere operation of law, and is an incident of every contract for the 
sale - and, unless it has been waived. Sims v. Nat. Commercial 

Bank, 248. 


See Cuancery, 24, 42-46; Contracts, 3; Deeps; Evipence, 33; 
Fravups, STatTuTE OF; RaAILRoaps, 9-16; SALEs. 


WARRANTY. See Acency, 6, 7. 
WILLS. 


1. Construction of will; intention of testator can not be shown by parol. 
In the construction of a will parol proof of the testator’s intention 
is not admissible ; but, as aids in arriving at his intention, when 
not clearly expressed, the state of his property, and other attend- 
ant, cognate facts may be shown. Simmons v. Simmons, 235. 

2. Same; province of court and jury.—Where parol testimony of attend- 
ant, collateral facts is introduced in aid of the construction of a 
will, whether such testimony is true, is a question for the jury; 
but if admitted, or when proved and found, the influence of such 
facts as factors in interpreting the will is a question of law for the 
determination of the court. Jb. 235. 

3. Construction of particular provisions in a will.—A testator devised 

- to his son L. the west half of the north-east quarter of section 22; 
and to his grandson G. ‘‘all of the south-west quarter of section 15, 
south of the creek,”’ describing it by boundaries, and supposed to 
/ contain thirty-eight acres ; and in asubsequent clause of the will 
he makes this devise: ‘‘To my wife B., her life-time, and at her 
death to my son W., qll of section 22 on the south side of creek, 
except thirty-eight acres to my grandson G.’’ No lands in section 
22 were devised to G., the only devise to him contained in the will 
being as above stated. Held, in a statutory real action in the na- 
ture of ejectment, brought by W. against L. to recover that part 
. of the north-east quarter of section 22, which lies south of the 
creek, that, in the absence of evidence of the state of the testator’s 
property, or other outside collateral facts, the devise to W. is too 
obscure to impair the clear language found in the devise to L.; 
and that a charge given by the primary court, instructing the jury 
that under the will the plaintiff was entitled to recover the and 
sued for, iserroneous. Jb. 235. 

4. Equitable conversion of real into personal estate; what is, and when 
it takes effect.—-A provision in a will directing that the testator’s 
real estate should be sold and converted into money, when his 
ae child should become of age or marry, constitutes an equita- 

le conversion of the real estate into personal property ; but the con- 
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WILLS—Continued. 


version does not and can not take effect until, by the terms of the 
will, the real estate can be sold; and, until that time, being real 
estate, both in equity and at law, the heirs, having by descent 
the legal title, have no right or pretense for going into equity to re- 
cover the possession. Massey, Adm’r, v. Modawell, 421, 


WITNESS. 


1. 








Comeptency of a party as a witness under section 3058 of the Céde.. 
Under the statute rendering a purty incompetent to testify as to 
any “‘transaction with, or statement by a deceased person,’’ ete., 
testimony, to come within the first class mentioned, must relate to 
some act done by the deceased, or in the doing of which he per- 
sonally participated ; and to come within the other class mentioned, 
it must be of a conversation to which the deceased was a party, and 
in which his statements, replies, or presumed admission from 
silence are sought to be introduced in evidence ; and in either case, 
to fall within the prohibition of the statute, the transaction or 
statement must be of such a character, and so connected with the 
deceased that, if living, the presumption would be that he could 
deny, qualify, or explain it. Wood, Ea’rx, v. Brewer, 259, 

Same.—lf the testimony relate to a transaction with another, or 
falls not within the class supposed to be particularly within the 
knowledge of the deceased, neither the rule of exclusion, nor the 
reason of it applies; and hence, it was held that the testimony ob- 
jected to in this case, as coming within the statute, was competent, 
and the primary court did not err in admitting it. Jb. 259. 

Prosecutor a competent witness.—The prosecutor in a prosecution for 
trespass after warning is not rendered incompetent as a witness 
by reason of the fact, that, under the statute (Code of 1876, § 
4420), he is entitled to the fine imposed on the defendant in case 
of conviction. Bohannon v. State, 47. 

Proof of writing attested by witness.—The attesting witness to a 
receipt offered in evidence must be called, or his absence ac- 
counted for, before other evidence of its execution is admissible. 
Jenks v. Terrell, Adm’r, 238. 

NSame.—The execution of a chattel mortgage, purporting to be at- 
tested by subscribing witnesses, can not be proved by the mort- 


. gagor or mortgagee, when neither of the subscribing witnesses is 


called, and no reason for not producing them is shown. Russell v. 
Walker, 315. 

Conviction under statute for placing obstructions on railroad does not 
render witness incompetent.—The offense of wantonly or maliciously 
injuring a railroad, or of placing any obstraction or impediment 
thereon (Code of 1876, §4239), not being a common law felony, and 
not having the elements of the crimen falsi, on the trial of a de- 
fendant indicted therefor, a witness’ complicity with, and convic- 
tion of the same offense does not render him incompetent, but 
merely affects his credibility. Clifton v. State, 473. 











